
AGENDA 
The City of Auburn Hills 

Planning Commission Meeting 
Tuesday, June 16, 2015  7:00 p.m. 

LOCATION:  City Council Chamber  
1827 N. Squirrel Road  Auburn Hills MI 

PHONE:  248-364-6900  www.auburnhills.org 
Meeting minutes are on file in the City Clerk’s office. 

 

 
1. MEETING CALLED TO ORDER 
 
2.  ROLL CALL OF PLANNING COMMISSION 
 
3.  PERSONS WISHING TO BE HEARD (regarding items not on the agenda) 
 
4. APPROVAL OF MINUTES – April 14, 2015 and May 12, 2015 
 
5. PETITIONERS  
 
5a. The Cellar Door – Event Hall Use    

Public Hearing / Motion – Recommendation to City Council for Special Land Use approval 
 

5b. Magnum Industrial Building (Request to be tabled to the July 21, 2015 meeting)   
Motion - Recommendation to City Council for Site Plan approval 

 
6.  OLD BUSINESS 
 
7.  NEW BUSINESS 
 
7a.  Motion – Schedule Public Hearing to Amend Northeast Corner Neighborhood Master Plan 
 
7b.  Motion – Schedule Public Hearing to Amend the Zoning Ordinance Text / Accessory Building Definition 
 
8.  COMMUNICATIONS 
 
9.  NEXT SCHEDULED MEETING – July 21, 2015 at 7:00 p.m. in the City Council Chamber 
 
10.  ADJOURNMENT   
 
 NOTE:  Anyone planning to attend the meeting who has need of special assistance under the Americans with Disabilities 
Act (ADA) is asked to contact the City Clerk's Office at 370-9402 or the City Manager's Office at 370-9440   48 hours prior to 
the meeting.  Staff will be pleased to make the necessary arrangements.  If you wish to receive the Planning Commission 
meeting agenda on a regular basis via e-mail please call 364-6900 and request to be added to the distribution list. 
 
 
 
 

IMPORTANT NOTICE TO PETITIONERS 
All recommendations from this meeting will be presented to City Council on June 22, 2015.  It will be necessary for you to have a 
representative present to answer any questions from City Council.  CITY COUNCIL WILL NOT ACT ON YOUR ITEM IF YOU OR 
YOUR REPRESENTATIVE ARE NOT PRESENT. 



 

 

Not Yet Approved 
CITY OF AUBURN HILLS 

PLANNING COMMISSION  

MINUTES 
April 14, 2015 

1. CALL TO ORDER:   Chairperson Ouellette called the meeting to order at 7:02 p.m. 
 
2. ROLL CALL:  Present:  Beidoun, Hitchcock (arrived 7:08), Justice, Mendieta, Mitchell, Ochs, Ouellette, 

Pierce, Shearer  
 Absent:  None 
 Also Present:  Assistant City Planner Keenan, Senior Services Director Adcock, Management 

Assistant Willett 
  Guests:  8 
     
 LOCATION:  City Council Chamber, 1827 N. Squirrel Road, Auburn Hills, MI  48326 
 
3.  PERSONS WISHING TO BE HEARD – None 
 
4.  APPROVAL OF MINUTES – March 17, 2015  
 
Moved by Ms. Mitchell to approve the minutes of March 17, 2015. 
Supported by Mr. Beidoun. 
VOTE: Yes: All  
 No: None            Motion Carried  
 
5.  PETITIONERS 
 
The petitioner is not in attendance at this time, therefore Chairman Ouellette requested the next item, 5b. Hydra-Zorb 
Company will be heard next. 
 
5a. Allegra Development    

Part 1 - Public Hearing / Motion – Recommendation to City Council for approval of rezoning from I-2 General 
Industrial to I-1 Light Industrial or any other appropriate zoning district. 

  

 Part 2 - Public Hearing / Motion - Recommendation to City Council for Site Plan approval to construct an industrial 
building and approval to revise the existing Special Land Use Permit to reduce the number of vans stored outside 
overnight at the existing Dish Network building. 

 
Mr. Keenan explained the request from Allegra Development consisted of two parts.  The first part relates to the request to 
rezone the 3.9 acre parcel located at the northeast end of Commercial Drive from I-2, General Industrial to I-1 Light 
Industrial.  He noted the parcel and existing building on the site is owned by Mr. Secco and is home to Dish Network and 
that Mr. Secco is an experienced developer who built FEV’s second building and the RECARO site.  
 
Mr. Keenan described that the I-1 zoning classification would be consistent with all the parcels immediately adjacent to the 
subject parcel and that the current I-2 zoning classification is too restrictive for such a small parcel.  He noted that the City’s 
Adopted Master Land Use Plan identifies the parcel as non-residential land use.  Therefore, staff recommends approval of 
the rezoning from I-2, General Industrial to I-1, Light Industrial based upon the Adopted Plan. 
 
Mr. Keenan explained part 2 of the request calls for the construction of a 32,293 sq. ft. light industrial building on the parcel.  
Approximately 8,075 sq. ft. of the building will be utilized for office space and the remaining 24,218 sq. ft. will be for 
shop/warehouse.  The proposed building would be visible from I-75 and fill one of the remaining gaps along the expressway. 
 
He noted two key issues, the first relates to the revision of the existing special land use permit that was approved for 
overnight storage of 58 of their fleet vans.  Their business practices have changed vehicles Dish Networks reducing the 
number of vehicles parked overnight to about 10.  The second involves the developer’s commitment to prep the site for 
three electric vehicle parking spaces. 
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Mr. Keenan noted that construction is expected to begin this spring with completion to take place sometime later this fall.  
The overall investment for the project is estimated at $2.6 million.  Once complete the building will be leased to Total 
Filtration Services, Inc. a business currently located in Auburn Hills that make a wide array of filters.  Mr. Secco intends to 
maintain ownership of both buildings on site.  Mr. Keenan informed the Planning Commission that if it decides to recommend 
approval it would be appropriate to address the rezoning first. 
 
Mr. John Secco, Owner of Allegra Development 18530 Mack Ave, Grosse Point, MI explained Total Filtration has 
been in business in Auburn Hills for 10 years.  Their business is changing and their lease is up.  They came to Allegra 
Development and asked for a new building.  Allegra has owned that site since 2005 with Dish Network as a business in 
the building.  Mr. Secco feels Total Filtration will be a great addition to that site and location for Opdyke Road. 
 
Ms. Mitchell inquired about the change in overnight parking being reduced from 58 to 10 spaces. 
 
Mr. Secco explained the business model has changed for Dish Network.  In the past, the company vans would be left 
onsite overnight, whereas now the employees drive the vans home at night. They may come back in the morning or after 
a day’s work to load the vans with equipment allowing them to leave from their home locations to do the installations.  This 
new practice changes the need for overnight parking. 
 
Mr. Hitchcock asked what Total Filtration does. 
 
Mr. Secco stated Total Filtration is a filter cleaning company.  They service mostly commercial & industrial clients cleaning 
rooftop HVAC units, paint booths and larger industrial units. 
 
Mr. Hitchcock wondered if there was a need for disposing of anything on site. 
 
Mr. Secco said there were no on-site disposal needs.  The cleaning service is an airborne cleaning process. 
 
Mr. Hitchcock inquired about any concerns with the future cable business and the building Dish is currently using 
becoming available.  Mr. Hitchcock wondered with all the changes happening within the cable business, would Dish 
Network still be using that building in the future. 
 
Mr. Secco supposed as businesses and technology change, there is always that risk.  Dish Network has recently renewed 
their lease for another three years, therefore they don’t foresee any upcoming changes.  Future technology could always 
make a business obsolete.  Mr. Secco stated that the location was a great site with plenty of parking.  Allegra has worked 
closely with Mr. Cohen and Mr. Keenan to come up with a good site plan that accommodates a large variety of 
businesses. 
 
Mr. Hitchcock asked for clarification on the reduction of overnight parking from 58 to 10. 
 
Mr. Secco explained the business model change.  Dish Network services three areas that include Ann Arbor, Trenton and 
Auburn Hills.  They allow employees to take a company van home at night, fully loaded with their routes for the next day.  
Due to the nature of their business, this allows for the service to start early and employees return during the day to reload 
and receive the routes for the following day. 
 
Mr. Hitchcock inquired if Dish were not there long term, could a similar service type business utilize the building. 
 
Mr. Secco stated that the design technology of both the current building and the future building allows for a wide variety of 
business users.  In their designs both buildings have over-head crane systems with crane foundations installed.  They 
created the building designs to anticipate the potential for future turnover and made them as adaptable as possible. 
 
Mr. Hitchcock commended Allegra on the design of the sprinkler system being installed. 
 
Mr. Secco explained to install the sprinkler system during the construction of the building is better economically than to try 
and retrofit it at a later time. 
 
Mr. Hitchcock’s final question was regarding the parking lot design.  He noticed a lot of blacktop with a lack of islands to 
break it up.  He asked if there was any thought from Allegra to install islands within the parking lot to possibly help reduce 
the heat island effect. 
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Mr. Secco talked about the reason behind the lack of islands.  The west side of the property has a nice green belt.  Total 
Filtration will have substantial truck traffic with three truck wells included in the building design.  There will be 
approximately 8 to 10 trucks coming in and out on a daily basis.  The lack of islands in the middle allows for this truck 
traffic and circulation throughout the day.  The green belt designed for the south, east and north sides of the property are 
there as a buffers for 1-75 and the residential neighbors along with the neighboring businesses. 
 
Mr. Hitchcock questioned if there is enough room in the design of the parking lot for the truck traffic to be able to 
maneuver. 
 
Mr. Secco confirmed the design allows for ample room to maneuver the anticipated truck traffic. 
 
Mr. Keenan also confirmed the design does allow that trucks would be able to maneuver onsite with cars parked in the 
parking lot at the same time.  Mr. Keenan stated each of the buildings on the site can stand alone in regards to parking.  
Each building has sufficient parking individually, if fact, there is actually a surplus of available parking.  If the usage 
changes in the future, parking would still be sufficient on that site.  Mr. Secco and his team designed the site to be 
available for a wide variety of users. 
 
Mr. Ouellette opened the public hearing at 7:26 p.m. 
 
Hearing no more comments, Mr. Ouellette closed the public hearing at 7:26 p.m. 
 
Mr. Ouellette thanked Mr. Secco for his presentation and for coming in. 
 
Move by Mr. Beidoun to recommend to City Council, approval of the rezoning of parcel 14-14-126-027 from I-2, 
General Industrial to I-1 Light Industrial district or any other appropriate zoning  district. 
 
Supported by Mr. Pierce. 
VOTE:  Yes:   Beidoun, Pierce, Mendieta, Hitchcock, Shearer, Ochs, Mitchell, Justice, Ouellette   
 No:   None          
             Motion Carried (9-0) 
 
Move by Mr. Pierce to recommend to City Council for Site Plan approval to construct an industrial building and 
approval to revise the existing Special Land Use Permit to reduce the number of vans stored outside overnight at 
the existing Dish Network building. 
 
Supported by Mr. Beidoun. 
VOTE:  Yes:   Pierce, Beidoun, Hitchcock, Shearer, Ochs, Mitchell, Justice, Mendieta, Ouellette  
 No:  None 
            Motion Carried (9-0) 
 
5b. Hydra-Zorb Company 

Public Hearing / Motion - Recommendation to City Council for Site Plan, Special Land Use Permit, and Tree 
Removal Permit approval. 

 
Mr. Keenan explained the request from Hydra-Zorb Company to construct a 51,109 sq. ft. manufacturing facility on a 6.17 
acre parcel located at the northwest corner of Giddings Road and Summit Drive.  The parcel is zoned I-1 Light Industrial.  
He indicated the building will provide space for offices, manufacturing operations and warehouse. 
 
Mr. Keenan noted that Hydra-Zorb is a non-automotive company that makes hose clamps and currently employees 20 
people.  He also highlighted that Hydra-Zorb has been operating in Auburn Hills for 47 years with their first location on Doris 
Road then moving to their current site on Commercial Drive.  He indicated the new facility will provide the company room 
for future growth and an opportunity to create 30 to 35 new jobs over time.  

 
Mr. Keenan explained the special land use permit is required to land bank 15 parking spaces.  He noted 69 spaces are 
required and 58 spaces are provided on the site, which is more than enough spaces to accommodate their current and 
future employee and visitor needs.   Mr. Keenan mentioned that two spaces will be prepped for future electric vehicle 
charging stations. 
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Mr. Keenan noted construction for the project is expected to begin this spring with completion taking place sometime next 
spring.  The overall investment is estimated at $5.2 million.   
 
Mr. Robert Dodge, President of Hydra-Zorb Company 2450 Commercial Drive in Auburn Hills, MI, provided a brief 
history about the Hydra-Zorb Company.  He indicated their current facility was originally built for a heavy industrial style 
manufacturing business, they are currently at capacity at their Commercial Drive location.  Additional floor space is 
needed due to the packaging process growth of their business. 

Mr. Ouellette inquired about the zone heating and if it was regulated at the individual spaces. 

Mr. Dodge confirmed that it was. 
 
Mr. Ouellette opened the public hearing at 7:09 p.m. 
 
Hearing no more comments, Mr. Ouellette closed the public hearing at 7:09 p.m. 
 
Move by Ms. Shearer to recommend to City Council, approval of the Site Plan, Special Land Use Permit, and Tree 
Removal Permit for Hydra-Zorb Company subject to staff and consultants’ conditions. 
 
Supported by Mr. Beidoun. 
VOTE: Yes:  Shearer, Beidoun, Justice, Mendieta, Hitchcock, Ochs, Pierce, Mitchell, Ouellette   

No:  None          
          Motion Carried (9-0) 

 
Mr. Ouellette thanked Mr. Dodge for his contribution to Auburn Hills. 
 
6. OLD BUSINESS  
 
6a. Age-Friendly Auburn Hills Program Overview by Director of Senior Services Adcock 
 
Ms. Adcock thanked the Commissioners for letting her present tonight.  The conversation for the Age-Friendly Program 
began in September, 2012 with the Community for a Lifetime and AARP Live Well Communities.  It’s been a great journey 
and much has been learned.  Ms. Adcock introduced Management Assistant Intern, Maria Willet and acknowledged all the 
hard work Ms. Willet has put into this project and what a wonderful asset she has been.   
 
Ms. Adcock gave a brief history of the process since September, 2012 and noted that Auburn Hills was granted 
Community for a Lifetime by the State of Michigan in 2013.  Auburn Hills is the first city in the State of Michigan to become 
a part of the AARP Livable Communities Network and the fourteenth in the Nation. 
 
Ms. Adcock discussed the 2015 Action Plan rough draft and gave an overview of the Community Conversations, Domains 
and Action Plans.  The Domains and the corresponding Action Plan are as follows:  

 
1)  Housing 

 Encourage developers to think about senior housing elements (steps, single level units, low maintenance). 
 Build awareness of local and reliable home contractors. 
 Partner with emergency services to provide safety checks on seniors and/or disabled residents during power 

outages and inclement weather. 
 Improve Communication of Age-Friendly Housing Options available in Auburn Hills. 

2)  Outdoor Spaces and Buildings 
 Improve walkability of Auburn Hills, including bike paths and trails. 

3)  Transportation 
 Increase sponsorship/funding opportunities for transportation programs. 
 Increase ridership of the bus program. 
 Ensure Public Safety – Driving and Walking. 
 Building awareness of affordable means of transportation. 
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4)  Community Health Services 

 Educate residents on community health services. 
 Provide community engagement focused on Healthy Living. 
 Implement Community Paramedicine. 

5)  Social Participation 
 Increase the number of intergenerational programs (examples include Adopt a Grandparent, reading to 

seniors, movie night). 
 Seek partnerships with companies to provide technology-based classes to residents. 
 Host an Age-Friendly Business Program. 

6)  Volunteer and Civic Engagements 
 Better utilize volunteers. 
 Implement a Time Bank (A time bank is a reciprocity-based work trading system in which hours are the 

currency.  With time banking, a person with one skill set can bank and trade hours of work for equal hours of 
work in another skill set instead of paying for or being paid for services). 

7)  Communication and Information 
 Update city web site with larger font options. 
 Increase distribution of Auburn Hills Review to all residents. 
 Increase marketing of city events. 

 
Included in the Action Plan Document is a list of every participant that signed in and the businesses that participated, a 
copy of the article in the Michigan Municipal League magazine, and a draft of the Age-Friendly survey.  Mr. Keenan is 
fine-tuning the survey and it will be completed next week. 
 
Ms. Mitchell commented on the great work and stated Auburn Hills is leading the State in the Age-Friendly area.  Ms. 
Mitchell stated sharing the Age-Friendly list of businesses is a great idea. 
 
Mr. Hitchcock questioned the success of the City of Pontiac’s Time Bank program. 
 
Ms. Adcock deferred the response to Ms. Willet since she worked on the Time Bank project. 
 
Ms. Willet described her most current city contact with the City of Detroit.  Their time bank has been doing very well with a 
lot of participants.  Also the City of Pontiac’s time bank is doing very well. 
 
Mr. Beidoun inquired if the Time Bank program is administered by a private company. 
 
Ms. Adcock stated the Time Bank program is a stand-alone 501 C3 status, non-profit organization that funds and governs 
itself.  It is a lot of work.  Ms. Adcock said Auburn Hills is looking at the possibility of partnering with Pontiac since they are 
already established.  It is a program that would take a lot of active volunteers. 
 
Mr. Hitchcock asked about the programs continuing at the Community Center when the flooring is replaced in the 
gymnasium will there be any other indoor recreation options for seniors at the time. 
 
Ms. Adcock said they are outside walking at this time.  Also pickle ball is going on outside in the tennis courts.  The only 
program that cannot be done is volleyball. 
 
Ms. Adcock stated the final Action Plan will be presented to City Council on April 27th.  If approved, it will be submitted to 
AARP and the State  
 
Ms. Adcock thanked the volunteers and staff for the hard work done on the project.  Ms. Adcock also thanked the 
Planning Commission for their hard work and support. 
 
Mr. Ouellette inquired if other communities used their millage to fund or finance any projects.  For example, the Older 
Persons Commission being funded through a millage. 
 
Ms. Adcock confirmed several cities and communities have a Senior Operating Millage.  Genesee County has a county 
wide senior millage that is distributed out to the communities. 
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Ms. Adcock mentioned that pathways and transportation was a need for everyone, not just specifically seniors.  She 
stated the idea of the Action Plan is not just for seniors, but to make Auburn Hills livable for all ages. 
 
Ms. Adcock shared about a community in the Midwest with a program that pairs Grad students without a car being 
partnered with a senior who does have a car.  The program involved an agreement that allowed the Grad student use of 
the senior’s car when needed for school purposes and the Grad student would drive the senior to various doctor’s 
appointments and grocery shopping. 
 
Ms. Adcock indicated that no motion was necessary by Planning Commission for the Action Plan. 
 
Mr. Ouellette thanked Ms. Adcock for her dedication and hard work on the project. 
 
7. NEW BUSINESS - None 
 
8.  COMMUNICATIONS   
 
9. NEXT SCHEDULED MEETING  
 
The next scheduled meeting, Tuesday, May 12, 2015 at 7:00 p.m. in the Council Chamber. 
 
10. ADJOURNMENT  
 
The meeting was adjourned at 8:02 p.m. 
 
Respectfully Submitted, 
 
Mary Cox 



 

Not Yet Approved 
CITY OF AUBURN HILLS 
JOINT MEETING OF THE 

PLANNING COMMISSION AND  
BROWNFIELD REDEVELOPMENT AUTHORITY 

MINUTES 
May 12, 2015 

1. CALL TO ORDER:   Planning Commission Chairperson Ouellette called the meeting to order at 7:03 p.m. 
 
2. ROLL CALL OF PLANNING COMMISSION: 
 Present:  Beidoun, Mendieta, Mitchell, Ochs, Ouellette, Pierce, Shearer  
 Absent:  Hitchcock, Justice 
 
3. ROLL CALL OF BROWNFIELD DEVELOPMET AUTHORITY: 
 Present:  Capen, Douglas, Hawley, Knight  
 Absent:  Soltess 
 
 Also Present:  Community Development Director Cohen, Assistant City Planner Keenan, Manager 

of Business Development and Community Relations Carroll, Assistant Fire Chief 
Macias, Fire Inspector Boyce, City’s Brownfield Consultant Jamieson-Urena 

  Guests:  31 
     
 LOCATION:  Robert W. Grusnick Public Safety Building, 1827 N. Squirrel Road, Auburn Hills, MI  48326 
 
4.  METHANE GAS PRESENTATION  
 
Ms. Jamieson-Urena provided the history of the site located in the general area of Dutton Road between Lapeer Road 
and Bald Mountain Road.  The property at one time was the location of the Sanicem Landfill, which closed in 1978 as a 
result of improper management and maintenance.   
 
In 2002 the property was purchased by a private development company.   The City worked with the developer to help 
repurpose the site for light industrial and commercial uses.   In 2003 to the present time various environmental 
engineering measures were taken by the developer to assure that the methane and leachate were properly managed. In 
2003 the site began to develop with the construction of light industrial and commercial buildings. 
 
Methane is the lightest of all hydro carbons and dissipates rapidly in the air.  It’s a colorless, odorless flammable gas that 
is widely distributed in nature and the atmosphere.  Methane is not considered a toxic gas.  Leachate from the site is 
collected and discharged into the sanitary system and sent to the Detroit Water and Sewage Department facility for proper 
treatment.  Sometime around 2005 to 2006 a methane venting system was installed on the site to address the landfill gas 
generated on the site.  Typically fifty-percent of the gas generated from a landfill is methane and fifty-percent is carbon 
dioxide.  Landfill gases can be affected by wind, landfill cover type, moisture, temperature, drains, trenches and pipelines.  
 
The reason and purpose for this meeting is that in October 2014 the firm working for the developer of the site owned by 
Kensington Church site was conducting an assessment of the property to determine if there were any elevated levels of 
methane on the site and help determine if the adjacent property owner, Rochester Soccer Club, needed to take any 
measures for their small restroom/storage building.   The findings from the report indicated that there was a possible 
increase level of methane on the Kensington site from 2006 levels. 
 
Once the City became aware of the possible elevated methane level from the developers report, the City is initiating 
additional steps to confirm the findings from the developers report, determine if the methane is migrating off site, and 
inform citizens in the surrounding area about the current findings and actions to be taken by the City. 
 
The City will be conducting its own assessment which will be implemented by the City’s brownfield consulting firm, AKT 
Peerless, to investigate the methane levels and to help determine if methane is migrating off site.  The plan calls for 
installing a number of temporary monitoring wells along Bald Mountain that will reach about twenty feet below and three 
feet above grade.    
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Chairman Ouellette asked if members of the Planning Commission and Brownfield Development Authority had any 
questions. 
 
Councilperson Knight asked if the proposed test wells are located far enough south. 
 
Ms. Jamieson-Urena indicated that there is no evidence at this time that the methane has migrated off-site in a southern 
direction along Bald Mountain Road.  It appears that it may be following the utility corridor.  However, the City does plan 
on installing a few monitoring wells along Bald Mountain Road to help determine whether or not the methane is migrating 
in a southerly direction, where the residential homes are located.  The City’s investigation will help determine a baseline 
for methane level for the area south were the residential area that is if in fact methane is detected. 
   
Councilperson Knight asked if the City should install a monitoring well on the Atlas Copco site.   
 
Mr. Gregory Barrows, MDEQ Senior Geologist suggested not to jump to any conclusions since it is not confirmed that the 
methane detected on the Kensington site is in fact coming from the Sanicem Landfill site.  Mr. Barrows indicated that the 
Kensington site was also the site of an Oakland County Road Commission landfill that also has the potential of generating 
methane. 
 
Councilperson Knight asked if the City should install a monitoring well to see if the methane is coming from the former 
Road Commission landfill to the east. 
 
Ms. Jamieson-Urena indicated that the test wells are being located were the highest levels of methane were identified in 
the developers report.  That area is the focal point of the City’s initial investigation.  The City is also conducting its own 
investigation since it does not know if the developer’s consultant’s methodology followed standard protocol. 
 
Mr. Barrows explained that the findings from the City’s investigation will help dictate if additional testing is warranted or if 
further testing is necessary in other locations.  The area of testing may expand as a result of the City’s investigation.  The 
MDEQ has been involved with the Sanicem landfill for a number of years.  The MDEQ has not had access to the property 
itself for a number of years but have done investigation on the surrounding properties to the north, east, west and south.  
They have found methane along Premier Drive to the north where the landfill extended into Orion Township.  The 
buildings in that area installed natural gas detention alarms.  The MDEQ monitors three times a year now, now that it has 
a good base line and a larger data set.  Findings for the Orion area indicate that methane levels continue to be high but no 
methane has been detected in the buildings.    
 
Ms. Jamieson-Urena stated that the building in the area have engineered systems to help prevent methane from entering 
the buildings. 
 
Mr. Douglas asked if the system that was once used to burn off the methane from the site was still in operation today. 
 
Mr. Barrows noted that that system has been shut down for a number of years because there were some problems with 
the system and the owner of the property wanted to upgrade to a passive venting system, which is currently in place and 
being maintained and monitored by the owner.  Since the installation of the passive system the pressures of the gas have 
lowered.  Mr. Barrows also mentioned that the leachate collection system is also being maintained and monitored by the 
owner. 
 
Chairperson Capen asked if they knew the concentration levels of methane found in the soils on the Kensington property. 
 
Mr. Barrows explained that the levels varied in the developers study from six to fourteen percent, by volume.  That volume 
would be parts per million.  Methane is an explosive gas.  Its lower explosive level is limited to about five percent and its 
upper explosive level of about fifteen percent.  
 
Chairperson Capen asked if the wells will indicate the pressure or rate of migration. 
 
Mr. Barrows indicated that there is an instrument used in the field that collects data in real time that measure gas 
concentration in percent and it also measures pressure.  So you can see if it is under pressure or not. 
 
Ms. Jamieson-Urena explained that is why the city wants to install wells and to have multiple sampling events to make 
sure we have representative information. 
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Mr. Barrows explained the need to collect multiple samples is because methane is a difficult substance to get a handle on 
and barometric pressure has a big effect on it. 
 
Chairperson Ouellette asked how the MDEQ conducts measurements.  
 
Mr. Barrows explained that the MDEQ has an instrument that they can use to take measurements in real time and another 
instrument called an FID that measures real low concentrations of gas.  They also have natural gas alarms. 
 
Chairperson Ouellette inquired if the City’s testing will be used to authenticate the developer’s findings. 
 
Ms. Jamieson-Urena confirmed that the City’s investigation will be used in part to help confirm the developers findings as 
well as to help determine the origins of the methane. 
 
Chairperson Ouellette asked how long it would take for the results to come in and how long testing will last. 
 
Mr. Barrows confirmed that the results will be real time that will be repeated several times throughout the year in order to 
acquire accurate baseline data. 
 
Chairperson Ouellette inquired if the storm drains in the area will be tested. 
 
Ms. Jamieson-Urena noted that City staff have already taken readings along the storm drain line in the area a couple 
weeks ago, that did not raise any “red flags”.  She noted that the method of sampling is not typical of those used for data 
collection.  
 
Mr. Knight asked that the City Council remain informed about the test results on a regular basis. 
 
Ms. Jamieson-Urena assured the City Council, Planning Commission and Brownfield Redevelopment Authority will be 
updated on a regular basis. 
 
Ms. Ochs asked for clarification related to the test wells that will be located in front of the residence houses within the road 
right-of-way.  Will the wells pose any risk of possible ignition of gasses? 
 
Mr. Barrows stated that ignition of gasses from a test pipe has yet to occur anywhere.  However if you had enough 
methane coming out of a pipe it is a possibility, it would just flare at the top point of the pipe.  He indicated that it only 
becomes a concern when it is contained within a structure.  When it’s vented it never reaches that critical concentration in 
the surrounding air.  Mr. Barrows further explained that the pipe would be a white PCV pipe about two inches in diameter. 
 
Mr. Boguslaski 4190 Bald Mountain Road asked if any testing was done to determine if the wells needed to be located 
in front of the residential properties along Bald Mountain Road. 
 
Ms. Jamieson-Urena explained that the reason for the test well is to help determine if methane is migrating towards the 
residential properties and the only way to determine if this is occurring is to place the wells in the identified locations, 
determined by City Staff and City’s brownfield consultant.  The well installation and testing will be conducted by the City’s 
brownfield consulting firm, AKT Peerless.    
 
Mr. Pierce asked how data will be collected. 
 
Mr. Barrows explained that a well will be installed and staff will go to the site and collect the data as many times as 
needed.  Typically data collection will be collected daily at first then weekly. 
 
Mr. Beidoun asked how the baseline levels will be determined. 
 
Ms. Jamieson-Urena indicated that MDEQ testing protocol will be followed. 
 
Mr. Beidoun asked where the 2014 test samples were collected. 
 
Ms. Jamieson-Urena identified the location of the samples as being in the southwest corner of the Kensington site. 
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Councilperson Mitchell asked if Ms. Jamieson-Urena could elaborate on the methods used as part of the developer’s 
study.  
 
Ms. Jamieson-Urena explained that the methane experts at her firm were not 100 percent convinced that the 
methodologies were standard practice. 
 
Mr. Barrows stated that the MDEQ had questions on the instrument that was used to collect the data and that the data 
collected was limited to a single day which is not sufficient to make any type of determination.    
 
Mr. Mendieta inquired about the process and timeframe for the installation of the wells. 
 
Ms. Jamieson-Urena indicated the installation of all the monitoring wells would take three to four days once testing is 
completed, which will be determined on the test findings, the wells would be properly abandoned and removed. 
 
Mr. Ouellette opened the questioning to the public. 
 
Ms. Millan 3744 Bald Mountain Road stated that the residents were informed by the MDEQ about a similar issue related 
to high and explosive levels of methane at a meeting a few years ago and asked what has been done since then to 
address the issue.   
 
Mr. Barrows stated that there are explosive levels on the north side of the landfill.  The MDEQ’s investigation on the west 
side of the landfill did not find any high levels of methane nor were levels high for the area were homes are located along 
Bald Mountain Road.  The past and current property owner of the Sanicem landfill will continue to monitor on all sides of 
their property and the MDEQ review of the data has not indicated migration of methane off site.  The new data from the 
2014 study has raised some questions and why it is testing being conducted in this new area.   
 
Ms. Millan asked if there should be any concerns for people who are on well water. 
 
Mr. Barrows indicated there should be no concerns for residents along Bald Mountain Road of having methane in their 
water.  The Oakland County Health Department is testing water from residential wells of property closer to the landfill but 
has not found anything unusual, except for some minor elevated levels of nitrates.    
 
Mr. Heilbrun 4260 Bald Mountain Road asked if the cap for the landfill is destroyed allowing water to penetrate into the 
ground were the material is located leading to decomposition thereby causing the methane.  If that is the case should the 
cap be fixed to prevent the water from getting to the material? 
 
Mr. Barrows stated that landfill, whether they are properly constructed or improperly constructed, generates methane.  
However landfills that are capped and not properly maintained, have areas that tend to act as vents, allowing methane to 
escape in those areas.  In that regard it’s almost a plus because the methane would not migrate laterally.  
 
Mr. Heilbrun asked if a sample of the methane can help determine where it came from the Sanicem or Oakland Heights 
landfill. 
 
Mr. Barrows stated that methane is all the same and does not have a fingerprint as to where it originated.  However, tests 
around the Oakland Heights landfill indicate that gas is not coming from that site. 
 
Mr. Hughes 3744 Bald Mountain Road inquired if it has been determined how far south the gas is traveling and if there 
are any plans for rezoning the Dutton Tech Park property to light industrial. 
 
Mr. Cohen indicated that there is a specific contract between the developer and the City that identifies specific uses that 
are allowed on the site, such as high tech uses or with a special land use permit certain light industrial uses.  Oil and gas 
wells could not go on this site because it’s not allowed.  The City and Planning Commission had planned on conducting 
an overall neighborhood study for this area but have delayed that to find out what is going on at this site.  What comes out 
of this methane study could impact the Master Plan for this area but it’s too early to have that discussion. 
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Mr. Barrows stated that the current information collected does indicate that the methane is traveling south.  The extent of 
the investigation will be dependent upon the findings of the initial test data and the determination whether or not 
monitoring needs to extend further south. 
 
Chairperson Ouellette indicated that the City can develop a method of keeping the residents up to date on the test results. 
 
Councilperson Kittle 4027 Hillsdale asked for clarification on the location of the old Oakland County Road Commission 
landfill site. 
 
Ms. Jamieson-Urena explained that some of the waste from the County landfill was transported to the Sanicem landfill 
when it was open.  Nothing was deposited in the southwest portion of the Kensington site.  
 
Mr. Ferraiuolo 4234 Bald Mountain Road asked if the detection of methane gas on the Kensington parcel dictates a 
rezoning of the property from residential to commercial use. 
 
Chairperson Ouellette indicated it could lead to a rezoning request because it could be difficult to acquire financing to 
build a house. 
 
Ms. Ferraiuolo 4234 Bald Mountain Road inquired if there are any precautions they can take to assure safety. 
 
Mr. Barrows stated that the MDEQ agreed to provide gas alarms to the residents of the five homes located on Bald 
Mountain Road, south of the Kensington site.  He mentioned he has some on hand to distribute to the home owners after 
the meeting.  Mr. Barrows explained the alarms are set to go off at 19 percent LDL which is a one a percent methane 
level, long before the concentrations reach the explosive level.  If the alarm goes off, residents should leave the house 
immediately and call the Fire Department when they are outside the house.  The residents should remain a good distance 
from the house.   
 
Mr. Boyce confirmed that if the alarm goes off you should vacate the house and call 911 when you are outside the house.  
The fire department would respond and use their equipment to help determine if gas is present in the house.  Fire 
Department equipment is set to go off at ten percent of the LDL.  We would use similar procedures as if your carbon 
monoxide alarm goes off. 
 
Ms. Ochs inquired how information would be disseminated to the residents. 
 
Mr. Cohen explained that we would use a similar format as today’s meeting where we could provide the information to the 
residents and they could ask questions.  We could also post some information on the Community Development 
Departments blog. 
 
Councilperson Knight informed the residents that the City will follow up in a positive way to assure they know what is 
going on because it is important to the residents. 
 
Mr. Heilbrun asked who was going to install and monitor the wells 
 
Mr. Barrows stated that the installation and monitoring will be conducted by the City’s brownfield consultants, AKT 
Peerless and the MDEQ will be kept apprised of the results. 
  
Ms. Jamieson-Urena explained that her company works directly for the City not for the private developer. 
 
Mr. Sparkman from Ajax Paving 4879 Bad Mountain Road Orion Twp. asked if any testing had occurred on the Ajax 
Paving property since elevated methane levels were reported around Premier Drive. 
 
Mr. Barrows stated that testing has been done along that area but the MDEQ has not gone onto the Ajax Paving property. 
 
Mr. Sparkman asked if the elevated levels were something Ajax Paving should be concerned with.  
 
Mr. Barrows explained that the elevated levels were found on the west side of Premier Drive, which would be west of the 
Ajax Paving property, and west of the development in Orion Township where the landfill material is located.  That is the 
area where the higher concentration of gas were detected.  Off of the landfill property there hasn’t been a lot of migration.  
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Mr. Boguslaski 4190 Bald Mountain Road asked how many properties to the south of the Kensington site will have 
testing take place. 
 
Ms. Jamieson-Urena stated just two properties. 
 
Mr. Barrows stated that the area of testing may expand depending upon the results of the initial testing. 
 
Ms. Jamieson-Urena explained that if high levels of gas is detected on the second property south of the Kensington site, 
that new testing wells would be installed further south on Bald Mountain Road. 
 
Ms. Heilbrun asked if the gas extraction site on the north side of Dutton Road would be an area for testing. 
 
Mr. Keenan explained that the gas extraction well closed in 2013 because it was no longer producing gas. 
 
Mr. Sparkman confirmed that the extraction well was located on the Ajax Paving property closed in 2013. 
   
Mr. Beidoun inquired that once the baseline is established, who makes the decision on the next steps. 
 
Mr. Barrows stated that the MDEQ would work with the City and the City’s brownfield consultants to come up with a 
recommendation. 
 
Mr. Beidoun asked who might be liable for this situation. 
 
Mr. Barrows indicated that Mr. Fons, the former owner of the landfill, who the MDEQ went to court with, would be liable 
but they were found insolvent.   
 
Mr. Beidoun inquired if the State then would cover the costs. 
   
Mr. Barrows explained that if the gas is detected in existing structures, not future structures, the State could possibly step 
in and make the decision to do something.  That would include residential structures.   
 
Mr. Douglas asked if the MDEQ monitored the closing of the gas extraction well that was located on the Ajax Paving site. 
 
Mr. Barrows indicated that the MDEQ’s Geological Survey Division and Public Services Commission would have 
monitored the decommissioning of the well to assure it was done correctly.  
 
Ms. Ochs asked if the City has any obligation to rezone the Kensington site based on the high concentrations of methane 
gas on the site. 
 
Chairperson Ouellette indicated that that is a land use question that would be addressed during the revisiting of the 
neighborhood master plan for the north east corner.  That process would include a public meeting to get feedback from 
the residents.  As to the City having any obligation to the owner of the property, no the City would have no obligation to 
the owner.    
 
Mr. Keenan confirmed the City would have no obligation to rezone the property. 
 
Mr. Boguslaski asked if it would be prudent for him to have his own testing done on his property, since the last monitoring 
well is located in front of the property just north of his, or if he should wait for the monitoring results.  He noted that his 
property is about 10 feet lower than his neighbor’s property to the north. 
 
Ms. Jamieson-Urena indicated she would discuss the option with her technical team.  She also explained that the well 
would be placed in the road right-of-way not on the private property. 
 
Mr. Boguslaski expressed his concern that the MDEQ is not confident in the company that completed the 2014 testing. 
 
Ms. Jamieson-Urena clarified that her firm, AKT Peerless, works for the City and was not the third party company involved 
in the 2014 testing conducted by the property owner of the Kensington site.  The company that conducted the 2014  
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testing was not present at the meeting today.  She further explained that her company is not assured that the company 
that conducted the test used proper testing protocol.   
 
Mr. Boguslaski asked why not locate the new test wells further south along Bald Mountain Road, if there is no confidence 
in the testing that was completed by the third party. 
 
Ms. Jamieson-Urena indicated that there is no data that would justify installing a monitoring well further south. 
 
Mr. Barrows explained that the 2014 test indicted high levels only in the southwest corner of the Kensington property. 
 
Mr. Capen noted that if a resident still has a concern there are natural gas alarms you could purchase from a store like 
Home Depot. 
 
Mr. Knight asked if a well could be installed on a private property if the owner gave permission to do so. 
 
Mr. Barrows indicated that that could be a possibility if the tests indicate the gas is migrating south and towards the house.  
It would be prudent to get an access agreement from the property owner to conduct further testing. 
 
Ms. Ochs asked if methane is a natural element commonly found in the environment. 
 
Ms. Jamieson-Urena indicated it is not uncommon to find methane in the environment. 
 
Mr. Barrows stated that methane is commonly found in wetland areas, peat marshes, and things of that nature that 
produce methane at higher concentrations.  It’s in the air at about a one percent concentration.  
 
5.  ADJOURNMENT 
 
The meeting was adjourned at 8:27 p.m. 
 
Respectfully Submitted, 
 
Shawn Keenan 



Planning Commission Agenda 

June 16, 2015 Meeting Agenda Item No. 5a 

To:  Chairperson Greg Ouellette and the Planning Commission  

From:  Shawn Keenan, Assistant City Planner 

Submitted:  June 11, 2015 

Subject:  The Cellar Door 
   Public Hearing / Motion – Recommendation to City Council for the approval of Special Land Use Permit to 

allow for an event hall use in the existing building suite located at 1091 Centre Court. 
 
INTRODUCTION 
This is a request for Special Land Use Permit approval to allow an event hall use on a site zoned I-1, Light Industrial 
district.  The property is located at 1091 Centre Court, which is located on the south side of Centre Court between Opdyke 
Road and the City of Pontiac boarder line.  The Cellar Door currently utilizes their existing suite space for the marketing 
and educational services for Vinifera, Cheers Wine and Spirits, LLC, and Lucky Girl Brewing Company, LLC.   The 
business markets their clients’ wines and beers to various retailers and distributors throughout the state and nation.   
 
The reason for this request is that Cellar Door 
would like to use their existing space for small 
events that will be open to businesses and the 
public.  They plan to utilize their existing 1,270 
square foot showroom and display area for 
events, such as business meetings and 
functions, bridal showers, and wine education 
and tastings classes.  It is anticipated that two to 
three events will be held each week.  All events 
will be held indoors only.  Hours on the week 
days would be limited to after 5:30 p.m.  Typical 
hours for Saturday would be 11:00 a.m. to 3:00 
p.m., 6:00 p.m. to 10:00 p.m., or 7:00 p.m. to 
11:00 p.m. and hours for Sunday would be 
11:00 a.m. to 3:00 p.m. 
 
The applicant’s proposed seating arrangement 
depicted on the floor plan identifies seating for 
72 people.  The parking requirements for halls 
call for one space for each three persons 
allowed within the maximum occupancy load. 
Based on number of seats identified on the floor 
plan, 24 parking spaces are required.  The 
Cellar Door meets this requirement, having 29 
parking spaces available for the proposed use.   
 
The applicant has indicted that no food preparation will take place on site and that all food and alcohol that may be served 
at events will be provided by a third party caterer that has the appropriate licenses with the state.     
  
KEY ISSUE 
The City has received a letter from Mr. David Miles, the President of the Auburn Centre Industrial Park Subdivision 
Association, objecting to the proposed event hall use.  He wishes to inform the City that the proposed event hall is 
prohibited under the protective covenants for the Auburn Centre Industrial Park. 
 
City Attorney Beckerleg has provided correspondence that indicates the Planning Commission and City Council’s 
consideration of Cellar Door’s requested permit should be limited to whether the proposed Special Land Use meets the 
requirements of the Auburn Hills Zoning Ordinance and not take into account the private covenants when making their 
decision.     
  

I
Aerial View of the Site  

City of Pontiac 
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STAFF RECOMMENDATION 
Please be advised that this project has been reviewed by the City’s Administrative Site Plan Review Team 
(consisting of the City Manager, Police Department, Fire Department, Community Development Department, and 
Department of Public Works) and has received a recommendation for approval. 
  
We recommend Approval of the Special Land Use Permit request to allow for an event hall use of the building suite and 
offer the following discretionary findings of fact: 

1. The location of the use will not negatively impact adjacent areas, which are zoned residential and non-residential.  
Residential homes abut the west side of the property, located in The City of Pontiac. 

2. The land will be used in accordance with its immediate character, which is planned and zoned for non-residential 
development. 

3. The requirements in Section 1818 in the City’s Zoning Ordinance will be met. 
4. The use will promote the purpose and intent of the City’s Zoning Ordinance. 
5. The use will be consistent with the health, safety, and general welfare of the City of Auburn Hills, and purpose and 

intent of the City’s Zoning Ordinance.  
 
Conditions: 
1. The Cellar Door shall pay all necessary fees to the Department of Public Works associated with the proposed event 

hall use. 
2. The Cellar Door shall comply with all appropriate federal, state and county laws pertaining to the service of food and 

alcohol. 
3. The Special Land Use Permit shall only apply to the current area designated for Suite 150, located at 1091 Centre 

Court.  
 

 

Recommended Action: 
“Move to recommend to City Council, approval of the Special Land Use Permit for the Cellar Door  

located at 1091 Centre Court, Suite 150 subject to staff conditions” 





 
 

Vinifera Wine Company, LLC and Cellar Door Club, LLC 

 

Vinifera Wine Company was formed in 2010 with the intention of providing custom wine 

products to major retailers across North America.  The goal was to work hand in hand with wine 

buyers across the country on a geographic basis to meet the needs and palates of each 

retailer’s customers as consumers taste and preferences are different based on geographic 

location. Vinifera’s point of difference lies in the quality of their products based on the price 

point, creative marketing and packaging concepts as well as the highest in customer service. 

Vinifera’s original product launch occurred in spring of 2011 with two products offered to 

Meijer.  Since that time Vinifera has become the fastest growing wine company in the USA and 

has forged relationships with several of the largest retailers and distributors in North America.  

Vinifera currently produces over 30 different products for Meijer and has become Meijer’s 

largest private producer and the third largest producer in the Midwest serving all of Meijer 

stores in there 6 state region.  In addition, similar relationships have been developed with HEB 

in Texas(largest grocery chain in Texas), Harris Teeter(Kroger owned and the largest retailer in 

the Mid‐Atlantic region), Market Basket(New England), the Pennsylvania Liquor Control Board 

as well as the Ontario Liquor Control Board to name a few.  Distribution of product is currently 

in 20 states and growing with some of the nation’s largest distributors, Great Lakes Wine and 

Spirits(MI), Southern Wine and Spirits(New England), Heidelberg(OH)(KY), Wirtz Beverage(IL), 

General Beverage(WI) and RNDC which is the second largest distributor in the USA and reaching 

19 states.   

The vast majority of Vinifera’s product is California appellated wine and produced and bottled 

in Monterey, CA.  Our winemaker is Corneliu Dane, a long time Kendall Jackson trained wine 

maker that is well known for high volume product.  Our state of the art facility in Monterey is 

second to none in innovation and quality.  Our facility houses, in addition to standard wine 



making and bottling equipment, vacuum distillation technology to adjust alcohol levels for each 

product if necessary as well as a Flash Détente system to extract unwanted by products.  Only 

two facilities in the country have this technology.  Corneliu’s winemaking techniques and 

experience, coupled with state of the art technology allow Vinifera a competitive edge in wine 

quality in comparison to our industry competitors. 

Cellar Door Club, LLC is the marketing and education influence for Vinifera, Cheers Wine and 

Spirits, LLC and Lucky Girl Brewing Company, LLC.  In addition to offering marketing and 

packaging concepts that gives Vinifera products a point of difference in the retail market it also 

serves to be experiential in educating consumers, distributors and retailers not only about 

Vinifera wines but wine in general by bringing Napa Valley directly to their customers.  Cellar 

Door has created unique environments to educate distributors, retailers, consumers and 

corporate customers in both public and private events by offering wine country ambience and 

education outside of traditional wine making regions.  In addition, Cellar Door uses its unique 

space to host private events that incorporates wine education classes and Vinifera product as a 

showcase. The events typically occur 2‐3 times per week and only occur after business hours.  

Any event that would occur mid‐week would only take place after 5:30 pm.  Weekend events 

are conducted to not interfere with general business hours. Any food or alcohol that may be 

served at a private event is always handled by a third party, licensed caterer that has the 

appropriate licenses with the state.  Vinifera product that is showcased for these events is 

purchased by the caterer from a licensed wholesaler or retailer.  No food preparation occurs on 

site.  Examples of events that occur are corporate board meetings, corporate training events, 

private functions that are hosted by individuals that are not open to the public. All events 

incorporate wine education as a part of the function. Current locations include San Antonio, 

Texas, Auburn Hills, MI, Hartford, CT and Boston, MA. 

 

 

 

 



   

 

Planning Commission  
Public Notice 

 

 

Meeting Date, Time, and Location: 
 

Tuesday, June 16, 2015 at 7:00 p.m. 
City of Auburn Hills - City Council Chambers 
1827 N. Squirrel Road, Auburn Hills, MI 48326 
 

Project Name: The Cellar Door 
 

General Property Location: 1091 Centre Court, Suite 150     
Sidwell No. 14-23-151-036 
 

Applicant: Randy Dzierzawski, The Cellar Door – 248-408-7872 
 

Nature of the Request: Recommendation to City Council for Special Land Use Permit approval 
to allow for an event hall use in the existing building. 
 

City Staff Contact: Shawn Keenan, AICP 
Assistant City Planner - 248-364-6926 
 

 

Notice will be sent via U.S. Mail to properties within 1,000 feet of the site.  The proposed application is 
available for inspection prior to the meeting at the Community Development Department, located in the 
municipal campus at 1827 N. Squirrel Road, Auburn Hills, MI 48326, during regular City business hours. 
 
Persons wishing to express their views may do so in person at the meeting, or in writing addressed to the 
Planning Commission c/o Shawn Keenan, Assistant City Planner at the above address. 
 
Anyone planning to attend the meeting who has need of special assistance under the Americans with 
Disabilities Act (ADA) is asked to contact the City Clerk's Office at 248-370-9402 or the City Manager's 
Office at 248-370-9440 - 48 hours prior to the meeting.  Staff will be pleased to make the necessary 
arrangements. 
    

   
 

LOCATION MAP 

 I

SITE 



 

 

TO:   Mr. Shawn Keenen 

FROM:  Lieutenant Ryan Gagnon 

SUBJECT: Site Plan Review for Cellar Door 

DATE:  June 10, 2015 

 

I have reviewed the site plans dated 5/6/15 for Cellar Door at 1091 Centre Rd. Suite #150 in 
Auburn Hills. We have no objections to the plans as presented. 



1899 N SQUIRREL ROAD – AUBURN HILLS, MICHIGAN 48326 – (248) 370‐9461 
 

 

 
    AUBURN HILLS 

FIRE DEPARTMENT 
                                   
 
 
To: Shawn Keenan, Asst. City Planner 
From: Fred Solomon, Fire Inspector 
Date: June 8, 2015 
Re: Site Plan Review SLU150005 
 
 
PROJECT:  Cellar Door, 1091 Centre #150   
 

  Approved   

XXX  Approved  Subject to the following revisions: 

  Denied   

 
1.  Comply with ADA exit requirements 
 
 
 
 
 
 
 
 
 

 
 
Fred Solomon 
Fire Inspector 
Auburn Hills Fire Department 
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WINE ACADEMY
CITY OF AUBURN HILLS, MICHIGAN

ARCHITECT:
DESIGN PROFESSIONAL IN RESPONSIBLE CHARGE -
ROMAN BONISLAWSKI, R.A. LICENSE #: 37397
RON AND ROMAN INC.
275 E. FRANK ST.
BIRMINGHAM, MI 48009
PHONE: (248) 723-5790

PROPRIETOR:
JON GERSTENSCHLAGER
1091 CENTRE COURT
AUBURN HILLS, MI 48326
PHONE: (248) 481-2594

BRIEF DESCRIPTION OF COMPANY:
CELLAR DOOR  IS A PRODUCT SHOWROOM AND SMALL EVENT SPACE.
BUSINESS MEETINGS ARE CONDUCTED AT THE SITE WHEREBY LARGE
CHAIN RETAILERS AND WINE DISTRIBUTORS LEARN ABOUT VINIFERA'S
PRODUCTS THAT ARE CURRENTLY IN THE MARKET, NEW PRODUCTS
COMING TO THE MARKET, AS WELL AS BUSINESS AND MARKETING
UPDATES. NO MANUFACTURING OR DISTRIBUTION TAKES PLACE ON
SITE. FROM TIME TO TIME, BASED ON THE UNIQUE ASPECT OF CELLAR
DOOR'S PRODUCT SHOWROOM, THIRD PARTIES ARE INTERESTED IN
RENTING THE SPACE FOR PRIMARY OR PRIVATE FUNCTIONS. CELLAR
DOOR MERELY RENTS THE SPACE AND REQUIRES THE RENTER TO
PROVIDE A LICENSED THIRD PARTY CATERER TO ATTEND TO THE
RENTER'S NEEDS.
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Site Plan
scale: 1" = 20'-0"

NORTH

CENTRE RD.

1091 CENTRE RD.
SUITE 150

176 TOTAL PARKING SPACES PROVIDED

PARKING CALCULATIONS:

DAYTIME USE: 1270 SF OF DISPLAY / SALES ROOM FOR PROMOTING WINE SALES: 1270/200 = 7
PARKING SPACES

EVENING USE AS ASSEMBLY HALL WITHOUT FIXED SEATS: 72 OCCUPANTS (MAX SEATING) /3
= 24 PARKING SPACES

PROPOSED ASSEMBLY FUNCTION OCCURS OUTSIDE OF NORMAL OPERATING HOURS OF
THE ENTIRE CENTER

HOURS OF ANTICIPATED EVENT OCCUPATION:
MONDAY - FRIDAY: AFTER 5:30PM
SATURDAY - SUNDAY: AS SCHEDULED

HOURS OF SURROUNDING BUSINESSES:
MONDAY - FRIDAY: 8:00AM - 5:30PM
SATURDAY - SUNDAY: CLOSED
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Planning Commission Agenda 

June 16, 2015 Meeting Agenda Item No. 7a 

To:  Chairperson Greg Ouellette and the Planning Commission  

From:  Steven J. Cohen, Director of Community Development 

Submitted:  June 11, 2015 

Subject:  Motion – Schedule Public Hearing to Amend Northeast Corner Neighborhood Master Plan 
 
INTRODUCTION 
A request has been submitted by the Moceri Companies to amend the Northeast Corner Neighborhood Master Plan for 
3995 N. Squirrel Road (Sidwell No. 14-01-100-018) to allow a residential open space development on said property at a 
density of up to 3.2 units per gross acre, in lieu of the planned 2.5 units per gross acre.  The site is currently zoned R-1A, 
One Family Residential District.   
 
The requested change would facilitate the development of an 88-unit detached condominium project called Villa Montage 
on the 29.54 acre site.  The density depicted in the draft proposal is 2.98 units per gross acre and 3.13 units per net acre.  
The proposed change would allow an estimated additional 18 units to be built on the parcel (than currently master 
planned) based on the developer’s reported amount of regulated wetlands on the site.  The developer believes the 
additional homes will create the critical mass needed for an association to support the maintence and upkeep costs of a 
55+ active adult community with an associated pool, clubhouse, and other amenities.  The project would be similar in 
concept to Heritage in the Hills Condominiums.  

  Aerial Photo of Site and Surrounding Conditions 

Thornhill Sub 
Zoned R-1 

52 units on 18.80 acres 
2.77 units per gross acre 

Est. 3.06 units per net acre 
(Est. 1.8 acres of wetlands) 

Hawthorn Forest Sub 
Zoned R-3 

127 units on 85.09 acres 
1.49 units per gross acre 

Est. 2.23 per net acre 
(Est. 28.1 acres of wetlands)

Arbor Cove Condos 
Zoned R-1 

94 units on 36.71 acres 
2.56 units per gross acre 

Est. 3.74 units per net acre 
(Est. 11.6 acres of wetlands)

Heritage in the Hills Condos 
Zoned R-3 

281 units on 154.39 acres 
1.82 units per gross acre 

Est. 3.06 units per net acre 
(Est. 62.7 acres of wetlands)

Apostolic Church 

North Auburn Hills 
Baptist Church

Oakland Chinese 
Church

New Covenant 
Church

SITE
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NEXT STEPS 
Hold a public hearing on August 18, 2015 to amend the Northeast Corner Neighborhood Master Plan for only 
3995 N. Squirrel Road (Sidwell No. 14-01-100-018) to allow a residential open space development on the property 
at a density of up to 3.2 units per gross acre, in lieu of the planned 2.5 units per gross acre.  Property owners with 
1,000 feet of the site would be notified of the hearing. 
 
Villa Montage PUD 
Site:  30.02 acres – 0.48 acre for R.O.W = 29.54 gross acres (estimated 1.4 acres of wetlands) = 28.14 net acres 
 Current – R-1A Proposed (R-1 with PUD Option) 
Estimated Yield 56 units – conventional  (2.0 net upa) 

70 units - open space PUD  (2.5 net upa) 
88 units – open space PUD   
(2.98 gross upa / 3.13 net upa) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Aerial Photo with Overlay of New Project 
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TIME FRAME FOR IMPLEMENTATION 
It is estimated that it will take up to six months to amend the Northeast Corner Neighborhood Master Plan. 
 

Date State Law 
Requires 

Action 

6-10-15 Yes City sends notice to adjacent municipalities, Oakland County, SEMCOG, and utilities 
of its “intent to plan” - requesting cooperation and comment. 

6-16-15 --- Amendment discussed with the Planning Commission.  The Planning Commission 
directs staff to proceed with public hearing (to be determined). 

8-18-15 Yes The Planning Commission holds public hearing regarding draft plan amendment.  
Notice placed in Oakland Press and mailings sent to property owners/occupants 
within the neighborhood. 

9-14-15 Yes The Planning Commission submits the revised draft plan to the City Council for 
review and comment.  The City Council is requested to grant permission to distribute 
the draft plan to adjacent municipalities, Oakland County, SEMCOG, and utilities for 
comment. 

Comments 
back no later 
than 12-01-15 

Yes The Oakland County Planning Commission conducts an advisory review of the 
amendment and receives comment from adjacent municipalities, Oakland County, 
SEMCOG, and utilities (review period not less than 55 days or more than 75 days 
since the study is an update to the City’s Master Land Use Plan). 

12-08-15 (est.) Yes The Planning Commission anticipates conducting the final public hearing.  Final 
notice will be placed in the Oakland Press and sent to adjacent municipalities, 
Oakland County, SEMCOG, and utilities.  The Planning Commission may adopt 
the amendment at this meeting. 

12-14-15 (est.) Yes Amendment formally received and filed by the City Council 

 
 
RECOMMENDED ACTION 
Authorize staff to proceed with this amendment to the Northeast Corner Neighborhood Master Plan and schedule a public 
hearing to review.  The master plan amendment would indicate that the maximum density permitted for the property would 
be 3.2 units per gross acre for an open space development.  If the Villa Montage project does not proceed as envisioned, 
then a conventional residential development would be allowed on the site at 2.0 units per gross acre per the current 
master plan.  Specific preferences would be listed for the open space development such as 25% percent dedicated open 
space, high quality architecture, homes built utilizing universal design, and walkability elements. 
 
Please be advised that if the master plan is updated as requested, the best way to implement this development concept is 
via a rezoning from R-1A to R-1, which would be done concurrently with a PUD Step One/Two application.  The reason 
for the zoning change to R-1 is due to timing.  It is not recommended that the City update the text of the R-1A, Open 
Space Development Option in the Zoning Ordinance until a final decision is made on whether or not it is appropriate to 
increase the density permitted for all R-1A zoned properties in the neighborhood for open space projects from 2.5 to 3.2 
units per gross acre.  The planning study for the remainder of the neighborhood is not expected to occur until more 
information is received on the methane testing in the Dutton / Bald Mountain area. 
 
 Recommended Action: 

“Move to authorize the Director of Community Development to draft an amendment to 
the Northeast Corner Neighborhood Master Plan based for 3995 N. Squirrel Road and 

schedule a public hearing to review the potential revision on August 18, 2015. 
 



Presented By: 

Dominic J. Moceri 

June 8, 2015 
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Cohen, Steve

From: Dominic J. Moceri <Dominic@moceri.com>
Sent: Friday, June 12, 2015 7:26 AM
To: Cohen, Steve
Cc: Brandon Guest; Tanghe, Tom; Keith Jablonski; Matt Schwanitz; Mark Hansen
Subject: Federal Fair Housing Act, as  Amended 1995
Attachments: hopa_final.pdf

Mr Cohen,  
 
It is incumbent to include the Federal Fair Housing Act, as Amended 1995 (FFHA), in the June 16, 2015 
Plannig Commission packet.   
 
The inclusion of the attached document is to educate the public and the Planning Commission as to 
requirements under the FFHA in order to promote Active Adult / Senior Housing Communities while not 
excluding the fair housing rights of families or individuals under 55 years of age.  
 
The integrally designed common gathering area , such as the Activities Center proposed for Villa Montage, is a 
requirement under the FFHA in order to fulfill the requirements of an Active Adult /Senior Community.  
 
This high capital costs and the associated annual maintenance fees are significant rationale for the Planning 
Commission's consideration of slightly higher density, for the proposed Villa Montage, than allowed under 
current City of Auburn Hills ordinance.  
 
It is essential to have economies of scale to assure the high quality of life at minimal costs that inure to the 
benefit of the future residents and the community as a whole.   
 
Please forward to the City of Auburn Hills Attorney for review and consideration. 
 
Best Regards,  
Dominic J Moceri  
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 100

[Docket No. FR–4094–F–02]

RIN 2529–AA80

Implementation of the Housing for
Older Persons Act of 1995

AGENCY: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity, HUD.
ACTION: Final rule.

SUMMARY: This rule implements the
Housing for Older Persons Act of 1995
(HOPA). HOPA amended the
requirements for qualification for the
housing for persons who are 55 years of
age or older portion of the ‘‘housing for
older persons’’ exemption established in
the Fair Housing Act. In addition,
HOPA established a good faith defense
against civil money damages for persons
who reasonably relied in good faith on
the application of the ‘‘housing for older
persons’’ exemption even when, in fact,
the housing provider did not qualify for
the exemption. This rule updates HUD’s
regulations to reflect the changes made
by HOPA.
EFFECTIVE DATE: May 3, 1999.
FOR FURTHER INFORMATION CONTACT: Sara
K. Pratt, Director, Office of Enforcement,
Office of Fair Housing and Equal
Opportunity, Room 5206, 451 Seventh
Street, SW, Washington, DC 20410–
0500, telephone (202) 708–0836. (This is
not a toll-free number.) Hearing or
speech-impaired individuals may reach
this office by calling the toll-free Federal
Information Relay Service (TTY) at 1–
800–877–8399.
SUPPLEMENTARY INFORMATION:

Information Collection Requirements

The information collection
requirements contained in §§ 100.306
and 100.307 of this rule have been
submitted to the Office of Management
and Budget (OMB) for review under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501–3520) and have been
assigned approval number 2529–0046.
An agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
collection displays a valid control
number.

I. Background

A. The Housing for Older Persons Act of
1995

The Fair Housing Act (Title VIII of the
Civil Rights Act of 1968, as amended, 42
U.S.C. 3601–3619) (the Act) exempts

‘‘housing for older persons’’ from the
Act’s prohibitions against
discrimination because of familial
status. Section 807(b)(2)(C) of the Act
exempts housing intended and operated
for occupancy by persons 55 years of
age or older which satisfies certain
criteria. HUD has adopted implementing
regulations further defining the
‘‘housing for older persons’’ exemption
at 24 CFR part 100, subpart E.

The Housing for Older Persons Act of
1995 (Pub. L. 104–76, 109 Stat. 787,
approved December 28, 1995) (HOPA)
revised the definition of the original
exemption contained in the Act for
housing designed and operated for
occupancy by persons who are 55 years
of age of older. Section 2 of HOPA
redefined this portion of the exemption
to describe housing:

(C) Intended and operated for occupancy
by persons 55 years of age or older, and—

(i) At least 80 percent of the occupied units
are occupied by at least one person who is
55 years of age or older;

(ii) The housing facility or community
publishes and adheres to policies and
procedures that demonstrate the intent
required under this subparagraph; and

(iii) The housing facility or community
complies with rules issued by the Secretary
[of HUD] for verification of occupancy,
which shall—

(I) Provide for verification by reliable
surveys and affidavits; and

(II) Include examples of the types of
policies and procedures relevant to a
determination of compliance with the
requirement of clause (ii). Such surveys and
affidavits shall be admissible in
administrative and judicial proceedings for
the purposes of such verification.

The new requirements under HOPA
are equivalent to the original provisions
of the Fair Housing Act. Like the
original section 807(b)(C) of the Act,
HOPA requires that a facility or
community seeking to claim the 55 and
older exemption show three factors: (1)
That the housing be intended and
operated for persons 55 years of age or
older; (2) that at least 80 percent of the
occupied units be occupied by at least
one person who is 55 years of age or
older; and (3) the housing facility or
community publish and adhere to
policies and procedures that
demonstrate its intent to qualify for the
exemption. The housing facility or
community must also comply with rules
issued by HUD for the verification of
occupancy.

One substantive change made by
HOPA was the elimination of
‘‘significant facilities and services’’
previously required by the Act to meet
the 55-and-older exemption. Section
807(b)(2)(C) of the Act originally
required that housing designed for

persons who are 55 years of age or older
provide ‘‘significant facilities and
services specifically designed to meet
the physical or social needs of older
persons.’’ HOPA also added the new
requirement that a housing facility or
community seeking the 55-and-older
exemption comply with HUD
regulations on verification of
occupancy.

In addition, section 3 of HOPA added
a new section 807(b)(5) to the Act. This
new section established a good faith
defense against civil money damages for
a person who reasonably relies in good
faith on the application of the housing
for older persons exemption, even
when, in fact, the housing facility or
community does not qualify for the
exemption. New section 807(b)(5)
provides:

(5)(A) A person shall not be held
personally liable for monetary damages for a
violation of this title if such person
reasonably relied, in good faith, on the
application of the exemption under this
subsection relating to housing for older
persons.

(B) For purposes of this paragraph, a
person may only show good faith reliance on
the application of the exemption by showing
that—

(i) such person has no actual knowledge
that the facility or community is not, or will
not be, eligible for such exemption; and

(ii) The facility or community has stated
formally, in writing, that the facility or
community complies with the requirements
for such exemption.

B. This Rule
This rule revises § 100.304, which

presents an overview of the exemption,
to more closely track the HOPA
requirements. The rule also creates a
new § 100.305, which updates the 80
percent occupancy requirements. A new
§ 100.306 describes how a facility or
community may establish its intent to
operate as housing designed for persons
at least 55 years of age or older. New
§ 100.307 sets forth the necessary
procedures for verification of the 80
percent occupancy requirements.
Finally, a new § 100.308 implements the
good faith defense against civil money
damages.

Section 2 of HOPA requires that any
implementing HUD regulations
‘‘include examples of the types of
policies and procedures relevant to a
determination of compliance with’’ the
statute’s intent requirement.
Accordingly, paragraph (a) of § 100.306
lists several factors which HUD
considers relevant in determining
whether the housing facility or
community intends to operate as
housing for older persons. Section
100.306(b) states, however, that such
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phrases such as ‘‘adult living’’, ‘‘adult
community’’, or similar statements are
inconsistent with the intent to establish
housing for older persons. Such phrases
are not evidence that the facility or
community intends to operate as
housing for older persons and are
inconsistent with that intent. HUD, in
order to make an assessment of intent,
will consider all of the measures taken
by the facility or community to
demonstrate the intent required by the
Act. Moreover, the housing facility or
community may not evict or terminate
leases of families with children in order
to achieve occupancy of at least 80
percent of the occupied units by at least
one person 55 years of age or older.

HUD also provides guidance to assist
housing facilities and communities in
applying the requirements of this rule.
These examples are contained in an
appendix to this rule. The appendix will
not be codified in title 24 of the CFR.
HUD may update or revise the appendix
as necessary.

C. Discussion of Public Comments on
the January 19, 1997 Proposed Rule

The Housing for Older Persons Act
(HOPA) was a remedial amendment to
the Fair Housing Act overwhelmingly
passed by Congress in an attempt to
clarify the Act’s senior housing
exemption which Congress found was
being effectively repealed by the judicial
and administrative interpretation which
the exemption had received.

Senator Brown described the purpose
of HOPA as ‘‘making the law clearer and
more workable for seniors * * * to
protect seniors so that they can, if they
wish to, move to housing where they are
protected in their safety and their
privacy.’’ (Congressional Record, S.
18064). Senate Report #104–172
describes the purpose as a ‘‘return to the
original intent of the Fair Housing Act
exemption Congress created in 1988.
HOPA is designed to make it easier for
a housing community of older persons
to determine whether they qualify for
the Fair Housing Act exemption’’. While
House Report 104–91 states ‘‘legislation
is necessary to establish a workable and
fair exemption to protect senior citizens
who wish to live in retirement
community’’. In short, HOPA was
passed in order to protect senior
housing.

HUD published a proposed rule for
comment on January 14, 1997, at 62 FR
2000, and received approximately 130
comments on the proposed rule. The
comments were evenly split between
comments which expressed the belief
that the regulation went too far in
allowing the creation or continuation of
senior housing and those which

generally supported the rule but felt that
it should have done more to stabilize
the conditions at senior housing
communities or which objected to
isolated provisions. Several of the
specific points raised will be addressed
later in the preamble and have resulted
in changes and refinements to the
proposed regulation. As a general
response, some of the comments from
each side are based upon premises with
which HUD does not agree. In addition,
Congress did not state that HOPA
should be retroactively applied.
Therefore, a matter involving a claim of
alleged discrimination occurring before
December 28, 1995 will be covered by
those laws and regulations in effect at
the time of the claimed violation.
Claims of alleged discrimination
occurring after December 28, 1995, but
before the effective date of this
regulation will be analyzed using HOPA
and its legislative history.

Those who maintain that HUD’s
interpretation of the exemption should
be narrowed ignore the history of the
senior housing exemption and HOPA.
Congress made explicit findings that
HOPA was necessary because of the
narrow construction afforded the senior
housing exemption in the past. It would
be contrary to the intent of the HOPA
to abolish the ‘‘significant facilities and
services’’ requirement that hindered
senior housing only to construct new
impediments by strictly construing the
remaining requirements. At the same
time, Congress provided no indication
that it intended to change the usual
standards applicable in judicial
constructions of exemptions, and, thus,
HUD believes that, as with any
exemption to the Fair Housing Act, the
burden will be on the housing provider
to prove that it meets the requirements
set forth in this regulation in order to
qualify for the exemption.

Others who believed that HUD should
go further in specifying exactly what
must be done by each facility and
community fail to take into full account
the limited nature of the exemption
provided under the law. The Fair
Housing Act and its senior exemptions,
as amended by HOPA, do not provide
standards for the proper operation of a
senior community; they are designed
only to advise communities and
facilities what will not violate the
familial status provisions of the Act.
Most aspects of living in a senior
community are governed by private
contractual agreements between senior
housing developers and individuals
who purchased or rented the dwelling.
Other aspects may be governed by state
or local ordinances, particularly
regarding mobile and manufactured

homes. These private agreements and
local laws, for the most part, are left
undisturbed by HUD’s interpretation of
HOPA.

HUD has also taken into consideration
the broader historical aspects of the
senior housing issue. Until the advent of
the familial status protection established
in the Fair Housing Amendments Act of
1988, the senior housing industry was a
well-established, accepted component
of housing options for seniors. With no
federal law directly applicable, the
industry developed in a variety of
configurations and circumstances. Age
restrictions in individual communities
started at various ages—age 40, age 45,
age 50 and so forth. Many communities
defined themselves as ‘‘adult’’
communities, but in operation served
seniors. Many senior communities
served mature residents who are active,
participating members of their
communities. State and local law, local
custom, and various provisions of
covenants and restrictions affected how
rules for occupancy were established or
changed, against whom those rules
could be enforced, the senior
community’s interplay with state and
local land use and anti-discrimination
statutes, and other practical day-to-day
issues of senior housing. Against the
backdrop of the nearly infinite number
of possible scenarios, HUD and courts
attempted to enforce the 1988
provisions of the exemptions. Congress
has determined that those efforts did not
achieve the desired results, and
amended the Act. The rules that are
included here in final form have
attempted to the address the issue in the
broadest possible terms to account for
the large variety of senior communities
while being sufficiently detailed to
provide clear guidance on the
requirements of the senior housing
exemption, without dictating results
which may be inconsistent with local
practice or deny flexibility in a variety
of circumstances.

Opposition to the proposed rule came
largely from Fair Housing advocacy
groups and some housing industry
groups. The comments of the Northern
California Fair Housing Coalition
(NCFHC), a coalition of 18 fair housing
groups, is a representative example of
the issues raised by these groups.
NCFHC urges that the rule be
withdrawn or significantly altered based
on a strict interpretation of the
exemption which HUD believes is
contrary to the clear Congressional
intent. Specifically, NCHFC considers
§ 100.305(e)(5), the so called ‘‘transition
provision,’’ to be without legal authority
and bad public policy because, they
assert, it would allow communities with
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no senior residents to declare
themselves housing for persons who are
55 years of age or older housing and
discriminate against families with
children until they reach the 80% senior
occupancy minimum.

A transition provision was first
adopted in the August 18, 1995 final
rule which was implemented prior to
the passage of HOPA, but the entire
final rule was withdrawn in April 1996
after Congress passed HOPA. The intent
of the original transition provision was
to provide a mechanism to return to
senior status for those former senior
communities who had abandoned, or
did not achieve, senior status for fear of
law suits spawned by the pre-HOPA
interpretations of the exemption,
especially the requirement that
significant facilities and services be
provided, or for other reasons which
Congress found were contrary to the
original intent of the exemption. As it
has done in the past, HUD is
promulgating a transition provision
under the authority of 42 U.S.C. 3607.
As HUD noted in its comments to the
previous final rule, published on August
18, 1995:

The Act provides that a property ‘‘shall not
fail to meet the requirements for housing for
older persons by reason of * * * (B)
unoccupied units * * * ’’ 42 U.S.C. 3607.
HUD believes it is justified in interpreting the
Act to allow a community which, although
it does not currently meet the 80 percent
occupancy requirement, to reserve all
unoccupied units for occupancy by a person
55 years of age or older. This may be the only
way for a community which believed that it
was ineligible for ‘‘housing for older
persons’’ status, and which has therefore
permitted occupancy by families, to qualify
for the exemption.

HUD is concerned, however, that an
overly broad transition provision may
allow qualification for communities
beyond those which temporarily were
unable to qualify for the exemption
because of the significant facilities and
services provision or other
interpretations of the exemption, and
which would otherwise have been
eligible for the exemption. For that
reason, HUD has retained the transition
provision, but only for a period of one
year from the date on which this
regulation becomes final, to allow
communities which wish to qualify for
the 55-and-older exemption to qualify.
At the end of the one year period, the
transition period will expire. HUD
believes that this is a more balanced
approach that achieves a common sense
solution to a problem with equities on
both sides. This represents the most
significant change in the rule. The one
year limitation period will require that

those communities seeking to meet the
80% requirement have at least 80% of
their occupied units occupied by at least
one person who is 55 years of age or
older by the expiration of the period in
order to qualify for the exemption.
Vacant units reserved for occupancy by
persons who are 55 of age or older may
not be counted in achieving this
standard. The transition provision may
not be facilitated by evicting or
terminating the leases of resident
households with minor children.

The transition provision will expire at
the end of one year from the effective
date of this regulation. A community or
facility which attempts to meet the
exemption during the transition period,
unsuccessfully, must cease reserving
vacant units for persons who are 55
years of age or older at the end of that
period. Even if a facility or community
fails to meet the exemption during this
transition period, it will not be liable for
discrimination on the basis of familial
status resulting from actions taken
during the one year period if it complies
with all of the transition requirements
during that time.

The NCFHC further objects to
§ 100.305(c)(2) which references
‘‘temporarily vacant’’ dwellings. This
provision is in response to the situation
where individuals move into ‘‘senior
parks’’ as summer or winter homes
while others in the community remain
year round. NCFHC argues that only
‘‘primary residences’’ should be
covered. There is no support in the
Congressional history or in HOPA for
this interpretation. HUD has held that a
‘‘dwelling’’ under the Act can cover
summer homes or even timeshare units.
There is no reason to make a distinction
for senior housing. A unit which is
occupied, even if temporarily vacant
while its residents are absent seasonally,
on vacation, or hospitalized, for
example, is still occupied by that
resident. If, on the other hand, a unit is
leased by its owners during their
absence, its current occupants, not its
owners, are considered for purposes of
the exemption.

The fair housing advocates and
several attorneys further objected to
§ 100.306(c) which addresses the effect
of language in housing documents on
the intent requirement. HUD has
consistently held that intent is
established by the totality of the facts.
HUD is also aware that prior to the
adoption of protection for families with
children in the Fair Housing
Amendments Act, housing communities
and facilities had established senior
housing at an age other than 55 with a
prohibition against amending the
covenants for a period of 25 years or

more. It would be unjust to deny such
housing qualification for the exemption
when it meets the intent requirement in
all other ways as well as meeting the
other requirements for the exemption
and has done what it can to eliminate
language inconsistent with the
exemption for housing for persons 55
years of age or older. HUD notes,
however, that in circumstances where
the community holds itself out as
‘‘adult’’ and its legal documents
describe occupancy in terms which are
not consistent with the 55-and-older
exemption and no action has been taken
to attempt to change the applicable
documents, the requisite intent
requirement is not met.

Other commenters have interpreted
this provision as sanctioning senior
housing under federal law when state
and local law prohibits or restricts the
establishment of senior housing in the
particular circumstances of that
community. HUD has always allowed
state or local laws which impose
requirements in addition to, but not
inconsistent with, those in the Act to
apply. Moreover, to the extent that state
or local law interpretations require
additional or different standards, the
Act’s provisions must still be met to
qualify for the exemption. HUD urges
senior communities to consult state or
local units of government to ensure that
the housing community is also in
compliance with all applicable state and
local requirements governing senior
housing.

Several commenters addressed
specific actions of communities
purporting to be senior housing. These
include such matters as requirements
that occupants join a homeowners
association (HOA) or whether a
community must allow an under-aged
heir to reside in the community or the
grandchild of a resident. None of these
matters are directly affected by the rule.
These types of issues are governed by
private contractual agreements and local
laws and practice. If there is no
independent law, deed restriction or
other legally enforceable requirement
that an individual join a HOA, it is not
required by HOPA. Additionally,
although HOPA would allow under-
aged heirs, or minors under the age of
18 years of age to reside in, or visit,
housing for persons who are 55 years of
age or older, it does not require it. HUD
philosophically supports a
compassionate community which has
provisions allowing some flexibility
where the exemption would not be
destroyed by that flexibility, but there is
no direct legal authority under the Act
to require it.
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There continues to be confusion
concerning what is often referred to as
the 80/20 split. HOPA states that the
minimum standard to obtain housing for
persons who are 55 years of age or older
status is that ‘‘at least 80%’’ of the
occupied units be occupied by persons
55 years or older. There is no
requirement that the remaining 20% of
the occupied units be occupied by
persons under the age of 55, nor is there
a requirement that those units be used
only for persons where at least one
member of the household is 55 years of
age or older. Communities may decline
to permit any persons under the age of
55, may require that 100% of the units
have at least one occupant who is 55
years of age or older, may permit up to
20% of the occupied units to be
occupied by persons who are younger
than 55 years of age, or set whatever
requirements they wish, as long as ‘‘at
least 80%’’ of the occupied units are
occupied by one person 55 years of age
or older, and so long as such
requirements are not inconsistent with
the overall intent to be housing for older
persons.

The final regulation retains the
provision that a unit occupied by a
person or persons as a reasonable
accommodation to the disability of an
occupant need not be counted in
meeting the 80% requirements. This
provision ensures that a community or
facility seeking to authorize the
reasonable accommodation for a
resident who, because of a disability,
requires an attendant, including family
members under the age of 18, residing
in a unit in order for that person to
benefit from the housing will not have
its exemption adversely affected by
permitting the accommodation. The
authority for this provision arises under
the Act’s requirement that reasonable
accommodations be provided to persons
with disabilities.

Although occupancy by a person
under the age of 55 who inherits a unit
or a surviving spouse who is younger
than 55 years of age are the original
examples cited by Congress in justifying
the original 80/20 split, HUD does not
consider these to be the only
appropriate uses of the flexibility
provided by the up to 20% allowed by
the exemption, nor are protections for
those groups required. HUD believes
that the appropriate use of the 20%, if
any, is at the discretion of the
community or facility and does not
intend to impose more specific
requirements in this area. For example,
a community could allow some
percentage of its units, up to 20%, to be
made available to persons over the age
of 50, and, as long as the overall intent

to be senior housing remained clear,
HUD would not have an objection.
However, the remaining portion of units
not counted for purposes of meeting the
80% requirement may not be segregated
within a community or facility.

Some commenters offered opinions
concerning the proper nomenclature for
senior communities and the
consequences of using the ‘‘wrong’’
term. HUD believes that the best
practice is to refer to such housing as
‘‘Senior Housing’’ or ‘‘A 55 and older
community’’ or ‘‘retirement
community,’’ and discourages the use of
the terms ‘‘adult housing’’ or similar
language. While use of adult housing or
similar phrases, standing alone, do not
destroy the intent requirement of HOPA,
they send a clear message which is
inconsistent with the intent to be
housing for older persons. If a
community or facility has clearly shown
its intent in other ways, and meets the
80% requirement, then the intent
requirement has been met even if the
phrase ‘‘adult’’ or similar terminology is
occasionally used. However, a
community which describes itself as
‘‘adult’’ leaves itself vulnerable to
complaints about its eligibility for the
exemption, which could result in an
investigation or litigation to determine
whether the community in fact qualifies
for the exemption.

Other questions on the intent
requirement concerned whether HUD
intended to require that all of the items
in § 100.306 be provided and whether
the examples of compliance with the
intent requirement were mandatory.
HUD does not intend to impose any
rigid requirements on indicating intent.
Section 100.306 only speaks to relevant
factors to be considered and the
examples simply illustrate what could
satisfy the requirement. Intent is judged
based on the common understanding of
the word and whether the community or
facility has established through various
means whether they intend to operate
housing for persons who are 55 years of
age or older.

Other commenters objected to the
inclusion of a ‘‘municipally zoned area’’
as a possible type of housing for persons
who are 55 years of age or older, while
others questioned the use of the
terminology of ‘‘mobile home park’’
instead of ‘‘manufactured housing’’.
When former Assistant Secretary
Roberta Achtenberg conducted public
hearings on the ‘‘55 and over’’ rule,
HUD learned that there are a large
variety of senior housing communities,
organized and administered in various
ways. HUD attempted to define the
possibilities as broadly as possible to

include any type of housing which
could qualify for the exemption.

On the issue of age verification,
commenters had several diverse
suggestions. Several commenters urged
that only the individual resident should
be able to attest to his or her age and
that anyone not cooperating with the
survey should be considered to be not
55 years or older. It is HUD’s position
that the test is whether 80% of the
occupied units are, in fact, occupied by
persons 55 years or older. This need
only be documented through reliable
survey, census or affidavit, or other
documentation, a copy of which should
be retained for recordkeeping purposes,
and which confirms that the 80%
threshold is being met. A self
certification of his or her age by an
individual will be adequate to meet this
standard. An affidavit from someone
who knows the age of the occupant(s)
and states his/her basis for the
knowledge is sufficiently reliable to
satisfy the statute. To hold otherwise
would effectively allow 21% of a senior
community to destroy the exemption by
not cooperating with verification
procedures.

Other comments concerning
verification were that the use of
immigration documents should be
removed from the list of possible
sources of age verification lest it
encourage discrimination against legal
immigrants. The option remains in the
rule since it is only one way of verifying
age. HUD does not intend to require any
particular documentation be provided
as a condition of occupancy, including
immigration documentation. If any
individual chooses to verify by
providing a drivers license or affidavit
instead of an immigration document,
the verification requirement will be
satisfied. A summary of the information
gathered in support of the occupancy
verification should be retained for
confirmation purposes. Copies of
supporting information gathered in
support of the occupancy verification
may be retained in a separate file with
limited access, created for the sole
purpose of complying with HOPA, and
not in general or resident files that may
be widely accessible to employees or
other residents. The segregated
documents may be considered
confidential and not generally available
for public inspection. HUD, state or
local fair housing enforcement agencies,
or the Department of Justice may review
this documentation during the course of
an investigation.

Other commenters questioned the
reference to a ‘‘census’’ as a source of
verification, noting that the census does
not specify individual names but
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instead deals with ‘‘census tracts’’ and
is often outdated. This is a
misunderstanding of HUD’s view. HUD
was not referring to the United States
Decennial Census for verification of
occupancy. The reference is to
household censuses which are
conducted by many cities and towns.
The language has been clarified.

Some commenters objected to the ‘‘re-
survey’’ of the park every two years as
being unduly burdensome, especially if
the list is actively updated on an on-
going basis. While HUD is sympathetic
to those well-managed communities
which actively update lists of residents,
it does not feel that such communities
would be unduly burdened by the
update since the information required
will be readily available in the files.
HUD’s experience in this area gives it
reason to believe that if surveys are not
required to be updated periodically the
quality of the recordkeeping will
deteriorate and create the opportunity
for the excessive litigation Congress
sought to prevent. The re-survey does
not require that all supporting
documents be collected again—only that
the community confirm that those
persons counted as occupying dwellings
for purposes of meeting the 80%
requirement are, in fact, still in
occupancy.

There were objections to making
public information contained in an age
survey for fear that confidential
information may be obtained by
someone attempting to prey on seniors.
HUD believes that this is a
misinterpretation of the requirement.
Only the overall survey summary is
required to be available for review, not
the supporting documentation. The
word ‘‘summary’’ has been added to this
section.

Some commenters felt that any
affidavit should be signed under the
penalty of perjury to ensure the integrity
of the process. Communities which are
concerned about misrepresentation of
the age of occupants are free to require
that affidavits from occupants about the
ages of persons in their households be
signed under the penalty of perjury, just
as they are free, consistent with state or
local law, to require that applications,
leases, and other admission documents
be signed under oath, or under penalty
of perjury. Statements from third party
individuals who have personal
knowledge of the age of the occupants
and setting forth the basis for such
knowledge may be used when
occupants decline to provide
information verifying age, but such
statements must be made under penalty
of perjury.

There were three comments
concerning the ‘‘good faith reliance’’
exemption from monetary damages. The
first questioned whether the exemption
covered just housing for persons who
are 55 years of age or older or all senior
housing exemptions. A review of the
language of HOPA indicates the
language is applicable whenever the
housing for older persons exemption
may be claimed. The language has been
adjusted accordingly. The second
comment concerned whether the term
‘‘person’’ covered only ‘‘natural
persons’’ or whether it included
business and corporate entities. HUD
believes Congress intended the ‘‘good
faith reliance defense’’ to be applicable
only to natural persons. The legislative
history of the provision indicates that
Congress intended to protect individual
persons, such as individual members of
boards of governing homeowners
associations and real estate agents
relying on information provided to them
by operators of senior communities, in
enacting this provision. House Report
104–91, at 10, describes this portion of
the amendment as being designed to
allow a person engaged in the business
of residential real estate to show ‘‘good
faith reliance’’ unless the person has
actual knowledge that a facility or
community is not eligible for the
exemption and describes individual real
estate agents as requiring protection in
this area. This language indicates that it
is natural persons which Congress
wished to protect from damages awards
in these circumstances.

To the extent that this interpretation
may cause concern for corporate
publishers which may accept a notice
describing a facility or community as
senior housing based on the
representations of others and without
personal knowledge of the actual
qualifications for eligibility, HUD has
already interpreted section 804(c) of the
Act to exclude from liability those
entities which publish advertisements
regarding senior housing in good faith
reliance on the assertions of others. To
the extent that there is further
publication based on a natural person’s
good faith reliance on a certification of
eligibility for an exemption, HUD
foresees no grounds for further liability.
In other words, where the source of the
information is a natural person who has
the written certification described in the
final regulation and further publication
is based on that information, in the
absence of actual knowledge that a
particular community or facility is not
eligible for the exemption, there is no
liability for that publication.

The third issue identified by
commenters deals with whether a claim

of ‘‘good faith’’ requires actual
knowledge that the community had
certified in writing that it was housing
for persons who are 55 years of age or
older. A review of the language of the
Committee report indicates that the
eligibility for the claim of ‘‘good faith’’
relies on the fact that the facility or
community ‘‘has certified to that person,
in writing and on oath or affirmation,
that it complies with the requirements’’
for the exemption. (House Report 104–
91 at 10) Therefore, actual knowledge of
the certification is required. Other: It
has become clear that there is confusion
about the extent to which the provisions
of the Fair Housing Act relating to the
housing for older persons exemptions
affect statutory eligibility requirements
for participation in federally funded
housing programs. Neither HOPA nor
the Act change the definition of ‘‘elderly
family’’ which mandates that a family
include the situation where the head,
spouse or sole member is age 62 or
older. Neither HOPA nor the Act permit
a HUD-funded public housing provider
to designate a project as being for the
elderly without HUD review and
approval, even if the project would meet
the housing for older persons exemption
under the Act. Similarly, HUD-funded
housing which is designated for the
elderly may not admit households
which are not statutorily eligible for the
housing (such as limiting admissions to
those who are 55 years of age or older
rather than the near elderly). Finally, no
public housing development funded by
HUD may exclude families with
children, even if at least 80% of the
units are occupied by at least one
person who is 55 years of age or older.

II. Findings and Certifications

Executive Order 12866

This rule was reviewed by the Office
of Management and Budget (OMB)
under Executive Order 12866 on
Regulatory Planning and Review, issued
by the President on September 30, 1993.
OMB determined that this final rule is
a ‘‘significant regulatory action,’’ as
defined in section 3(f) of the Order
(although not economically significant,
as provided in section 3(f)(1) of the
Order). Any changes made in the rule
subsequent to its submission to OMB
are identified in the docket file, which
is available for public inspection as
provided under the section of this
preamble entitled ADDRESS.

Environmental Impact

In accordance with 24 CFR 50.19(c)(3)
of the Department’s regulations
published in a final rule on September
27, 1996 (61 FR 50914), the policy set
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forth in this final rule is categorically
excluded from the requirements of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321–4347) and the
authorities cited in 24 CFR 50.4.

Executive Order 12612, Federalism

The General Counsel, as the
Designated Official, under section 6(a)
of Executive Order 12612, Federalism,
has determined that the policies
contained in this final rule will not have
substantial direct effects on States or
their political subdivisions, or the
relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This rule
implements the requirements of HOPA
by revising the provisions for ‘‘55-or-
older’’ housing found at 24 CFR part
100, subpart E. It effects no changes in
the current relationships among the
Federal government, the States and their
political subdivisions in connection
with HUD programs.

Regulatory Flexibility Act

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed and approved this
final rule, and in so doing certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities. This rule
updates HUD’s regulations
implementing the ‘‘housing for older
persons’’ exemption to the Fair Housing
Act. Specifically, the rule implements
the statutory amendments made by
HOPA. These revisions provide housing
facilities and communities with a better
understanding of what housing qualifies
for the ‘‘55-or-older’’ exemption to the
Fair Housing Act’s prohibitions against
discrimination on the basis of familial
status. The final rule will not have any
meaningful impact on small entities.

List of Subjects in 24 CFR part 100

Aged, Fair housing, Individuals with
disabilities, Mortgages, Reporting and
recordkeeping requirements.

Accordingly, 24 CFR part 100 is
amended as follows:

PART 100—DISCRIMINATORY
CONDUCT UNDER THE FAIR HOUSING
ACT

1. The authority citation for 24 CFR
part 100 continues to read as follows:

Authority: 42 U.S.C. 3535(d), 3600–3619.

2. Subpart E is amended by revising
§ 100.304 and by adding §§ 100.305,
100.306, 100.307, and 100.308, to read
as follows:

Subpart E—Housing for Older Persons

* * * * *

§ 100.304 Housing for persons who are 55
years of age of older.

(a) The provisions regarding familial
status in this part shall not apply to
housing intended and operated for
persons 55 years of age or older.
Housing qualifies for this exemption if:

(1) The alleged violation occurred
before December 28, 1995 and the
housing community or facility complied
with the HUD regulations in effect at the
time of the alleged violation; or

(2) The alleged violation occurred on
or after December 28, 1995 and the
housing community or facility complies
with:

(i) Section 807(b)(2)(C) (42 U.S.C.
3607(b)) of the Fair Housing Act as
amended; and

(ii) 24 CFR 100.305, 100.306, and
100.307.

(b) For purposes of this subpart,
housing facility or community means
any dwelling or group of dwelling units
governed by a common set of rules,
regulations or restrictions. A portion or
portions of a single building shall not
constitute a housing facility or
community. Examples of a housing
facility or community include, but are
not limited to:

(1) A condominium association;
(2) A cooperative;
(3) A property governed by a

homeowners’ or resident association;
(4) A municipally zoned area;
(5) A leased property under common

private ownership;
(6) A mobile home park; and
(7) A manufactured housing

community.
(c) For purposes of this subpart, older

person means a person 55 years of age
or older.

§ 100.305 80 percent occupancy.

(a) In order for a housing facility or
community to qualify as housing for
older persons under § 100.304, at least
80 percent of its occupied units must be
occupied by at least one person 55 years
of age or older.

(b) For purposes of this subpart,
occupied unit means:

(1) A dwelling unit that is actually
occupied by one or more persons on the
date that the exemption is claimed; or

(2) A temporarily vacant unit, if the
primary occupant has resided in the
unit during the past year and intends to
return on a periodic basis.

(c) For purposes of this subpart,
occupied by at least one person 55 years
of age or older means that on the date
the exemption for housing designed for

persons who are 55 years of age or older
is claimed:

(1) At least one occupant of the
dwelling unit is 55 years of age or older;
or

(2) If the dwelling unit is temporarily
vacant, at least one of the occupants
immediately prior to the date on which
the unit was temporarily vacated was 55
years of age or older.

(d) Newly constructed housing for
first occupancy after March 12, 1989
need not comply with the requirements
of this section until at least 25 percent
of the units are occupied. For purposes
of this section, newly constructed
housing includes a facility or
community that has been wholly
unoccupied for at least 90 days prior to
re-occupancy due to renovation or
rehabilitation.

(e) Housing satisfies the requirements
of this section even though:

(1) On September 13, 1988, under 80
percent of the occupied units in the
housing facility or community were
occupied by at least one person 55 years
of age or older, provided that at least 80
percent of the units occupied by new
occupants after September 13, 1988 are
occupied by at least one person 55 years
of age or older.

(2) There are unoccupied units,
provided that at least 80 percent of the
occupied units are occupied by at least
one person 55 years of age or older.

(3) There are units occupied by
employees of the housing facility or
community (and family members
residing in the same unit) who are
under 55 years of age, provided the
employees perform substantial duties
related to the management or
maintenance of the facility or
community.

(4) There are units occupied by
persons who are necessary to provide a
reasonable accommodation to disabled
residents as required by § 100.204 and
who are under the age of 55.

(5) For a period expiring one year
from the effective date of this final
regulation, there are insufficient units
occupied by at least one person 55 years
of age or older, but the housing facility
or community, at the time the
exemption is asserted:

(i) Has reserved all unoccupied units
for occupancy by at least one person 55
years of age or older until at least 80
percent of the units are occupied by at
least one person who is 55 years of age
or older; and

(ii) Meets the requirements of
§§ 100.304, 100.306, and 100.307.

(f) For purposes of the transition
provision described in § 100.305(e)(5), a
housing facility or community may not
evict, refuse to renew leases, or
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otherwise penalize families with
children who reside in the facility or
community in order to achieve
occupancy of at least 80 percent of the
occupied units by at least one person 55
years of age or older.

(g) Where application of the 80
percent rule results in a fraction of a
unit, that unit shall be considered to be
included in the units that must be
occupied by at least one person 55 years
of age or older.

(h) Each housing facility or
community may determine the age
restriction, if any, for units that are not
occupied by at least one person 55 years
of age or older, so long as the housing
facility or community complies with the
provisions of § 100.306.

§ 100.306 Intent to operate as housing
designed for persons who are 55 years of
age or older.

(a) In order for a housing facility or
community to qualify as housing
designed for persons who are 55 years
of age or older, it must publish and
adhere to policies and procedures that
demonstrate its intent to operate as
housing for persons 55 years of age or
older. The following factors, among
others, are considered relevant in
determining whether the housing
facility or community has complied
with this requirement:

(1) The manner in which the housing
facility or community is described to
prospective residents;

(2) Any advertising designed to attract
prospective residents;

(3) Lease provisions;
(4) Written rules, regulations,

covenants, deed or other restrictions;
(5) The maintenance and consistent

application of relevant procedures;
(6) Actual practices of the housing

facility or community; and
(7) Public posting in common areas of

statements describing the facility or
community as housing for persons 55
years of age or older.

(b) Phrases such as ‘‘adult living’’,
‘‘adult community’’, or similar
statements in any written advertisement
or prospectus are not consistent with
the intent that the housing facility or
community intends to operate as
housing for persons 55 years of age or
older.

(c) If there is language in deed or
other community or facility documents
which is inconsistent with the intent to
provide housing for persons who are 55
years of age or older housing, HUD shall
consider documented evidence of a
good faith attempt to remove such
language in determining whether the
housing facility or community complies
with the requirements of this section in

conjunction with other evidence of
intent.

(d) A housing facility or community
may allow occupancy by families with
children as long as it meets the
requirements of §§ 100.305 and
100.306(a).
(Approved by the Office of Management and
Budget under control number 2529–0046)

§ 100.307 Verification of occupancy.

(a) In order for a housing facility or
community to qualify as housing for
persons 55 years of age or older, it must
be able to produce, in response to a
complaint filed under this title,
verification of compliance with
§ 100.305 through reliable surveys and
affidavits.

(b) A facility or community shall,
within 180 days of the effective date of
this rule, develop procedures for
routinely determining the occupancy of
each unit, including the identification of
whether at least one occupant of each
unit is 55 years of age or older. Such
procedures may be part of a normal
leasing or purchasing arrangement.

(c) The procedures described in
paragraph (b) of this section must
provide for regular updates, through
surveys or other means, of the initial
information supplied by the occupants
of the housing facility or community.
Such updates must take place at least
once every two years. A survey may
include information regarding whether
any units are occupied by persons
described in paragraphs (e)(1), (e)(3),
and (e)(4) of § 100.305.

(d) Any of the following documents
are considered reliable documentation
of the age of the occupants of the
housing facility or community:

(1) Driver’s license;
(2) Birth certificate;
(3) Passport;
(4) Immigration card;
(5) Military identification;
(6) Any other state, local, national, or

international official documents
containing a birth date of comparable
reliability; or

(7) A certification in a lease,
application, affidavit, or other document
signed by any member of the household
age 18 or older asserting that at least one
person in the unit is 55 years of age or
older.

(e) A facility or community shall
consider any one of the forms of
verification identified above as adequate
for verification of age, provided that it
contains specific information about
current age or date of birth.

(f) The housing facility or community
must establish and maintain appropriate
policies to require that occupants

comply with the age verification
procedures required by this section.

(g) If the occupants of a particular
dwelling unit refuse to comply with the
age verification procedures, the housing
facility or community may, if it has
sufficient evidence, consider the unit to
be occupied by at least one person 55
years of age or older. Such evidence
may include:

(1) Government records or documents,
such as a local household census;

(2) Prior forms or applications; or
(3) A statement from an individual

who has personal knowledge of the age
of the occupants. The individual’s
statement must set forth the basis for
such knowledge and be signed under
the penalty of perjury.

(h) Surveys and verification
procedures which comply with the
requirements of this section shall be
admissible in administrative and
judicial proceedings for the purpose of
verifying occupancy.

(i) A summary of occupancy surveys
shall be available for inspection upon
reasonable notice and request by any
person.
(Approved by the Office of Management and
Budget under control number 2529–0046)

§ 100.308 Good faith defense against civil
money damages.

(a) A person shall not be held
personally liable for monetary damages
for discriminating on the basis of
familial status, if the person acted with
the good faith belief that the housing
facility or community qualified for a
housing for older persons exemption
under this subpart.

(b)(1) A person claiming the good
faith belief defense must have actual
knowledge that the housing facility or
community has, through an authorized
representative, asserted in writing that it
qualifies for a housing for older persons
exemption.

(2) Before the date on which the
discrimination is claimed to have
occurred, a community or facility,
through its authorized representatives,
must certify, in writing and under oath
or affirmation, to the person
subsequently claiming the defense that
it complies with the requirements for
such an exemption as housing for
persons 55 years of age or older in order
for such person to claim the defense.

(3) For purposes of this section, an
authorized representative of a housing
facility or community means the
individual, committee, management
company, owner, or other entity having
the responsibility for adherence to the
requirements established by this
subpart.
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(4) For purposes of this section, a
person means a natural person.

(5) A person shall not be entitled to
the good faith defense if the person has
actual knowledge that the housing
facility or community does not, or will
not, qualify as housing for persons 55
years of age or older. Such a person will
be ineligible for the good faith defense
regardless of whether the person
received the written assurance
described in paragraph (b) of this
section.

Dated: March 25, 1999.
Eva M. Plaza,
Assistant Secretary for Fair Housing and
Equal Opportunity.

Note: This Appendix will not be Codified
in Title 24 of the CFR.

Appendix

Examples of Applications of HUD’S
Regulations Governing the Exemption for
Housing for Persons 55 Years of Age or Older
to the Fair Housing Act
Sections
1. Purpose.
2. 80 percent occupancy.
3. Intent to operate as housing for persons

who are 55 years of age or older.
4. Verification of occupancy.
5. Future revisions to this appendix.

1. Purpose.

The Fair Housing Act (Title VIII of the
Civil Rights Act of 1968, as amended, 42
U.S.C. 3601–3619) (the Act) exempts
‘‘housing for older persons’’ from the
prohibitions against discrimination because
of familial status. Section 807(b)(2)(C) of the
Act exempts housing intended and operated
for occupancy by persons 55 years of age or
older that satisfies certain criteria. HUD has
implemented the ‘‘housing for older persons’’
exemption at 24 CFR part 100, subpart E.
Specifically, §§ 100.304, 100.305, 100.306,
and 100.307 set forth the requirements for
housing seeking to qualify for the exemption.
The purpose of this appendix is to provide
guidance to housing facilities or communities
in applying these HUD requirements.

2. 80 Percent Occupancy.

Section 100.305 provides that in order for
a housing facility or community to qualify for
the exemption, at least 80 percent of its
occupied units must be occupied by at least
one person 55 years of age or older. This
occupancy requirement must be met at the
time of any alleged violation of the Act.
Paragraph (f) of § 100.305 states that where
application of the 80 percent rule results in
a fraction of a unit, that unit shall be
considered to be included in the units that
must be occupied by at least one person 55
years of age or older.

Example: A community or facility contains
63 occupied units. Eighty percent of 63 units
equals 50.4. Under § 100.305(d), 51 units
would require occupancy by at least one
person 55 years of age or older to qualify as
55 and older housing.

Section 100.305 also sets forth the other
requirements a housing facility or

community must follow in calculating
occupancy. The following examples illustrate
these requirements:

Example 1:
Buena Vista is a condominium association

of 120 units. On September 13, 1988, twenty
(20) of the occupied units are not occupied
by at least one person 55 years of age or
older.

On April 1, 1998, Buena Vista declares
itself to be housing for persons 55 years of
age or older. On that date:

(1) The twenty (20) persons described
above are still residing at Buena Vista;

(2) Ten (10) units of the total 120 units are
unoccupied;

(3) One (1) of the units is occupied by the
association’s maintenance supervisor; and

(4) Two (2) units are occupied only by live-
in health aides who provide reasonable
accommodations to residents with
disabilities and who are under the age of 55.

How many of the occupied units must be
occupied by at least one person 55 years of
age or older in order for Buena Vista to
qualify as 55-or-older housing?

Under § 100.305(e), Buena Vista would
calculate its compliance with the 80 percent
occupancy requirement by subtracting the
following units from the total 120 units:

(1) The 20 units not occupied by at least
one person 55 years of age or older on
September 13, 1988 (See § 100.305(e)(1));

(2) The ten (10) unoccupied units (See
§ 100.305(e)(2));

(3) The one (1) unit occupied by the
maintenance person (See § 100.305(e)(3));
and

(4) The two (2) units occupied by the
health aides (See 42 U.S.C. 3607 (b)(3)(A) and
42 § 100.305(e)(4)).

Subtracting these 33 units from the total of
120 units leaves 87 units. At least 80 percent
of these 87 units must be occupied by at least
one person 55 years of age or older. Eighty
percent of 87 equals 69.6. Due to
§ 100.305(d), 70 units must be occupied by at
least one person 55 years of age or older. This
example assumes that the community also
meets the requirements of §§ 100.306 and
100.307.

Example 2:

Topaz House is a cooperative of 100 units.
On January 20, 1998, Topaz House
announces its intent to be 55-or-older
housing and publishes policies and
procedures sufficient to satisfy § 100.306. On
that date, of the 100 total units:

(1) Sixty (60) of the occupied units are
occupied by at least one person 55 years of
age or older;

(2) Thirty (30) of the occupied units do not
have occupants 55 years of age or older; and

(3) Ten (10) units are unoccupied.
Since 60 out of the 90 occupied units are

occupied by at least one person 55 years of
age or older, the Topaz House only has 67
percent of its occupied units occupied by at
least one person 55 years of age or older.

Under § 100.305(e)(5), Topaz House may
still qualify for the 55-or-older exemption if,
during a period which is one year from the
effective date of this regulation, it:

(1) Reserves all unoccupied units for
occupancy by at least one person 55 years of

age or older until at least 80 percent of the
units are occupied by at least one person who
is 55 years of age or older; and

(2) Meets the requirements of §§ 100.304,
100.305, 100.306, and 100.307 and

(3) Within the one year period achieves
occupancy of at least 80% of its occupied
units by at least one person who is 55 years
of age or older.

There is no requirement that Topaz House
take any action concerning the residents
under 55 years of age who are occupying
units on the date the building declares its
intent to be 55-or-older housing. Topaz may
not evict, or terminate the leases of
households containing children under the
age of 18, in order to qualify for the
exemption.

Example 3:

Snowbird City is a mobile home
community in Texas with 100 units.
Snowbird City complies with all other
requirements of 55-or-older housing, but is
uncertain of its compliance with the 80
percent occupancy rule.

Fifty out of the 100 units are occupied year
round. Of these fifty units, 12 units are not
occupied by at least one person 55 years of
age or older. Of the remaining 50 units, 5 are
unoccupied and offered for sale, and the
remaining 45 are occupied by at least one
person 55 years of age or older each winter
on a routine and reoccurring basis.

If a complaint of familial status
discrimination is filed in December, the
community meets the 80 percent occupancy
requirement because 83 out of the 95
occupied units (87 percent), are occupied by
at least one person 55 years of age or older.
If the complaint is filed in July, Snowbird
City still meets the requirement. Under
§ 100.305(b), a temporarily vacant unit is
considered occupied by a person 55 years of
age or older if:

(1) The primary occupant has resided in
the unit during the past year; and

(2) The occupant intends to return on a
periodic basis.

Example 4:

The King Philip Senior Community is a
newly renovated building originally built in
1952. It has been vacant for over one year
while extensive renovations were completed.
The building contains 200 units. The King
Philip Senior Community is intended to be
operated as a 55-or-older community.

Under § 100.305(d), newly constructed
housing need not comply with the 80 percent
occupancy requirement until 25 percent of
the total units are occupied. For purposes of
§ 100.305(d), newly constructed housing
includes housing that has been unoccupied
for at least 90 days due to renovation or
rehabilitation. Accordingly, the King Philip
Senior Community need not comply with the
80 percent occupancy requirement until 50
out of its 200 units (25 percent) are occupied.
Subsequent to occupancy of the 50th unit,
however, the building will have to satisfy the
80 percent occupancy rule in order to qualify
as 55-or-older housing.
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3. Intent to operate as housing for persons
who are 55 years of age or older.

Section 100.306 provides that in order for
a housing facility or community to qualify as
housing for persons 55 years of age or older,
it must publish and adhere to policies and
procedures that demonstrate its intent to
operate as housing for persons 55 years of age
or older. Section 100.306 also details the
factors HUD will utilize to determine
whether a housing facility or community has
met this intent requirement. The following
are examples of housing facilities and
communities which satisfy the intent
requirement described in § 100.306:

Example 1:

A mobile home park which takes the
following actions satisfies the intent
requirement:

(1) Posts a sign indicating that the park is
55-or-older housing;

(2) Includes lease provisions stating that
the park intends to operate as 55-or-older
housing; and

(3) Has provided local realtors with copies
of the lease provisions.

Example 2:

An area zoned by a unit of local
government as ‘‘senior housing’’ satisfies the
intent requirement if:

(1) Zoning maps containing the ‘‘senior
housing’’ designation are available to the
public;

(2) Literature distributed by the area
describes it as ‘‘senior housing’’;

(3) The ‘‘senior housing’’ designation is
recorded in accordance with local property
recording statutes; and

(4) Zoning requirements include the 55-or-
older requirement or a similar provision.

Example 3:

A condominium association satisfies the
intent requirement if it has:

(1) Adopted, through its rules and
regulations, restrictions on the occupancy of

units consistent with HUD’s regulations
governing 55-or-older housing at 24 CFR part
100, subpart E;

(2) Has distributed copies of the rules to all
occupants; and

(3) Has notified local realtors of the
restrictions.

The following is an example of a housing
facility which has failed to satisfy the intent
requirement described in § 100.306:

Example 4:

A homeowners association has failed to
meet the intent requirement if it has
Covenants, Conditions and Restrictions
which refer to an ‘‘adult community,’’ has
posted a sign stating ‘‘A 40 and over
community’’ and has restricted visiting
children to a maximum of two weeks, but
contains no similar restriction for visiting
adults.

4. Verification of occupancy.

Section 100.307 provides that in order for
a housing facility or community to qualify as
55-or-older housing, it must be able to
produce, in response to a complaint alleging
a violation of the Act, verification of
compliance with § 100.305 through reliable
surveys and affidavits. Paragraph (d)(7) of
§ 100.307 includes self-certifications in a list
of documents considered reliable
documentation of the age of occupants. The
self-certification may be included in a lease
or other document, and must be signed by an
adult member of the household asserting that
at least one person in the unit is 55 years of
age or older. The following examples provide
acceptable provisions to demonstrate a self-
certification process:

Example 1:

All new leases, new purchase agreements,
or new applications contain a provision
directly above the signatory line for lessees,
asserting that at least one occupant of the
dwelling will be 55 years of age or older. In
addition, the community surveys all current
residents for their occupancy status in

compliance with the 55-or-older
requirements.

Example 2: Sample certification

I, (name), am 18 years of age or older and
a member of the household that resides at
(housing facility or community), (unit
number or designation). I hereby certify that
I have personal knowledge of the ages of the
occupants of this household and that at least
one occupant is 55 years of age or older.

Paragraph (e) of § 100.307 requires that the
housing facility or community establish
appropriate policies to require that all
occupants comply with the age verification
procedures. The following examples
illustrate acceptable policies:

Example 1:

A condominium association establishes a
rule that the board of directors must approve
all new occupants. One criteria for approval
is that new occupants of each unit inform the
condominium association whether at least
one person occupying the unit is 55 years of
age or older.

Example 2:

A homeowners association amends its
Covenants, Conditions and Restrictions, and
records them at the appropriate government
recording office. The amendments require
applicants to state whether at least one
occupant is 55 years of age or older.

Example 3:

The owner of a mobile home park where
the residents own the coach but rent the land
requires a statement of whether at least one
occupant is 55 years of age or older before
any sublease or new rental.

5. Future revisions to this appendix.

HUD may update or revise this appendix
as necessary.

[FR Doc. 99–8167 Filed 4–1–99; 8:45 am]
BILLING CODE 4210–28–P
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zoning decisions.
– State law outlines that zoning decisions must be 

based on a Master Plan 

– Thus, while Master Plans are guides, they are also 
the legal foundation for zoning. 
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Northeast Corner 
Neighborhood 

Master Plan

Brief Overview

July 24, 2000

September 7, 2000

October 5, 2000

November 2, 2000

December 7, 2000

January 4, 2001

February 1, 2001

March 1, 2001

April 9, 2001

The plan was revisited in 2007,              
but no changes made
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History

• Problem – Many City officials and residents were 
dissatisfied with the density (homes per acre) 
permitted under the R-1 district.

• Issue - The NE Corner was one of the few 
remaining natural or “rural” areas left in the City.  

• Consensus – The City’s land use policy needed 
to amended to preserve the atmosphere of the  
NE Corner.

• Solution - Amend the master plan, so that a legal 
basis is created to change the zoning.  



B-2

R-1

R-1

R-1C

History – Concerns about R-1 Zoning in 2001

• Majority of parcels in the 
Northeast Corner are large 
in size.

• Infill housing developments 
under R-1 zoning were 
deemed as not consistent 
with surrounding lots 

• No incentive to preserve 
open space during 
subdivision design.

• Possible traffic congestion 
on Bald Mountain Road and 
Shimmons Roads due to   
R-1 development
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History – Shimmons Woodgrove Subdivision

53 homes on 16 acres
(3.3 homes per gross acre)

4.4% percent open space area
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Neighborhood Vision
As part of the master planning process 
the City asked residents their opinion …
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Northeast Corner Neighborhood 
Master Plan (2001)

• Based on neighborhood 
input and support, the 
master plan was 
amended.

• The majority of the 
neighborhood was 
planned for 2.0 to 2.5 
homes per acre

• This was lower density 
than allowed via the R-1 
zoning (3.2 homes per 
acre).
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R-1A District

20,000 sq. ft. lot size

100 ft. frontage width

2.0 homes per acre

* Reduced lots sizes for cluster option 
up to 2.5 homes per acre.

R-1 District

8,400 sq. ft. lot size

70 ft. frontage width

3.2 homes per acre
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Example of
R-1A, Open Space Development Option

Auburn Grove PUD
124 homes on 52.02 acres

(2.38 units per gross acre / 3.2 units per net acre)  
53.4% percent open space area
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Hawkwoods Circle PUD
15 homes on 8.27 acres

(1.81 homes per gross acre)
(2.48 homes per net acre)  

45.8% percent open space area

South Valley PUD (never built)

30 homes on 12.10 acres
(2.48 homes per gross and net acre)  
30% percent open space area

Examples of
R-1A, Open Space Development Option



   
 

 
 
 

 
 

 
 
 

1827 N. Squirrel Road 
Auburn Hills, MI 48326 

 

June 10, 2015 
 
 
City of Pontiac Planning Commission  
City of Lake Angelus Planning Commission 
City of Rochester Hills Planning Commission 
Charter Township of Waterford Planning Commission 
Charter Township of Orion Planning Commission 
Bloomfield Township Planning Commission 
Lake Orion School District 
Rochester School District 
Pontiac School District 
Avondale School District 
Auburn Hills Chamber of Commerce 
Road Commission for Oakland County 
Michigan Department of Transportation 
Oakland County Planning and Economic Development Department 
Oakland County Drain Commissioners Office 
Oakland County Board of Commissioners 
Southeast Michigan Council of Governments 
Michigan Department of Environmental Quality SE Michigan District Office 
Canadian National Railway 
DTE Energy 
Consumers Energy 
SBC Ameritech 
Comcast Cable 
 
 RE: Proposed Amendment to the City’s Master Land Use Plan 
  Northeast Corner Neighborhood Master Plan  
  Intent to Plan 
 
This letter is to inform you that the City of Auburn Hills is updating its existing Master Land Use Plan.  In 
accordance with the Municipal Planning Act, this letter is to notify our neighboring local governments, 
utilities, and any other related entity that has requested this notification of our “intent to plan.”  
 
The Northeast Corner Neighborhood is the area bounded to the north by Dutton Road, south by Walton 
Boulevard, west by M-24, and east by the City of Rochester Hills border. 
 
The City of Auburn Hills welcomes your cooperation, comments, and involvement in the development of 
this proposed plan.  For more information, please contact me via phone at (248) 364-6941 or e-mail at 
scohen@auburnhills.org. 
 
Sincerely,  
 
 
 
Steven J. Cohen, AICP, PCP 
Director of Community Development    



 

Excerpt 

CITY OF AUBURN HILLS 

PLANNING COMMISSION  

MINUTES 
January 20, 2015 

1. CALL TO ORDER:   Chairperson Ouellette called the meeting to order at 7:00 p.m. 
 
2. ROLL CALL:  Present:  Beidoun, Justice, Mendieta, Mitchell, Ouellette, Shearer, Hitchcock 
 Absent:  Ochs, Pierce 
 Also Present:  Director of Community Development Cohen, Assistant City Planner 

Keenan, Senior Services Director Adcock, Management Assistant Willett, 
Executive Assistant Marsh, Management Assistant Mariuz 

  Guests:  1 
     
 LOCATION:  Robert W. Grusnick Public Safety Building, 1827 N. Squirrel Road, Auburn Hills, MI  48326 
    
 
6b. Discussion of Northeast Corner Neighborhood Master Plan Update (8:25 p.m.) 
 
Mr. Cohen provided the Planning Commission with a brief overview of the time frame for completing the update 
to the Northeast Corner Neighborhood Master Plan.  Mr. Cohen distributed copies of the 2001 neighborhood 
plan as well as information regarding the activities that took place in 2007, the most recent year the plan was 
reviewed.  The most recent review also included receiving input from the public.  The information provided to the 
Planning Commission should help better prepare the current Planning Commission members to better 
understand the history of the area and the issues the residents believed were important to their neighborhood.  
 
 



 

 

Excerpt 

CITY OF AUBURN HILLS 

PLANNING COMMISSION  

MINUTES 
November 20, 2014 

1. CALL TO ORDER:   Chairperson Ouellette called the meeting to order at 7:27 p.m. 

 
2. ROLL CALL:  Present:  Beidoun, Justice, Mendieta, Mitchell, Ochs, Ouellette, Shearer, Hitchcock, 

Pierce   
 Absent:  None 
 Also Present:  Director of Community Development Cohen, Assistant City Planner Keenan 
  Guests:  None 
     
 LOCATION:  Robert W. Grusnick Public Safety Building, 1827 N. Squirrel Road, Auburn Hills, MI  48326 
    
 
7a. Discussion:  Master Land Use Plan Update - Excerpt 
 
Mr. Cohen turned the focus on the Northeast corner of the City, focusing on the areas between North Squirrel 
Road and Bald Mountain Road, south of Dutton Road.   

 He noted that there was interest from a developer to build a residential development, similar to Arbor 
Cove on the west side of North Squirrel Road.  However, the current zoning ordinance would not allow 
the density desired nor does it allow attached units in the single family residential zoning districts 
(removed in 2005).  Mr. Cohen felt it should be added back since it is a housing type desired by the 
market. 

 Mr. Cohen asked if the current residential designation makes sense along Dutton Road or would a non-
residential use be more appropriate.   He also asked if the Kensington site (about 20 acres) between 
Bald Mountain Road and RSC soccer fields would be appropriate for multi-family or senior housing, 
which could act as a transition zone between the industrial zoning to the north and west and single-
family residential zoning to the south. 

 
Mr. Pierce explained that AJAX across the street does produce odors and noise.  He noted it might be worth 
exploring cottage style housing development for this area, one that would be attractive to seniors. 
 
Mr. Hitchcock thought the former Kensington site might be a good location for senior housing (like First and 
Main) which would provide a transitional land use that would not be objectionable to most due to attractive 
buildings and low traffic. 
 
Ms. Justice also thought senior assisted living would be worth exploring for the area. 
 
Ms. Shearer thought it was worth exploring senior housing and possibly the village concept senior housing.  
 
The Commission spent significant time discussing residential density in the Northeast Corner of the City and the 
neighborhood master plan adopted for the area in 2001.   
 
Mr. Cohen explained the changes to policy and law since the adoption of the 2001 plan. 

 In 2001, the City created the R-1A open space option that stated in exchange for saving 30% of the site 
as open space, density could be increased from 2.0 to 2.5 units per acre (upa).  In exchange for the 
preservation of wetlands and to encourage the desired development of difficult sites, 100% of wetlands 
could be used toward density calculations.  Attached units were allowed. 

 In 2002, dissatisfied with Auburn Grove (f.k.a., Corlinia in the Park) project, the Council changed the law 
to only allow single-family and two-family attached units (duplexes).  Also, changed the ordinance to allow 
only 50% of wetlands to be used toward density calculations, in lieu of 100%. 
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 In 2005, the City removed attached units as an option in all single-family residential districts and decided 

not to allow them in PUDs in R-1A open space option.  So, no attached units would be allowed.  Also, 
eliminated using any wetlands toward density credit.  The rationale was that you can’t build on wetlands, 
so why get credit for it.  In effect, the City went away from the original intent of the 2001 policy and 
implemented law that was much more restrictive. 

 
Mr. Cohen stated that after having a decade to reflect on these changes and observing how the real market has 
changed since the recession, he recommended the Planning Commission consider moving back to the original 
intent of the 2001 plan and law.  Further, he recommended that a proposal originally discussed in 2000/2001 be 
reconsidered, which would allow the R-1 density (3.2 upa) as a bonus for saving open space, which would be a 
slight increase from the current 2.5 upa. 
 
The Planning Commission decided to consider and discuss the following changes with the neighborhood in Spring 
2015 and the following is a summary of their discussion: 

 With improvements in the economy, development pressures exist and the City’s laws should allow the 
reasonable redevelopment of larger tracks on land.  Locations for large scale development/subdivisions 
are limited (maybe 3 to 4 locations) due to wetlands that divide developable areas. 

 Allow attached owner-occupied, single-family housing units (currently prohibited) only in R-1A open space 
developments to allow this housing type and a low maintenance condominium life-style desired by both 
young working professionals, single parents, and empty nesters. There would not be much of a burden 
on City services, like experienced with past conventional development, since the roads and infrastructure 
in these developments would be private.  Code enforcement issues would be minimal since maintenance 
would be handled through a homeowners association. 

 Allow 100% of the wetlands to be used toward density (currently only net density is allowed) to 
encourage financially economical and desirable proposals from developers. 

 Explore and examine the possibility of increasing the R-1A open space option incentive from 2.5 upa to 
3.2 upa.  The 3.2 upa is the density allowed in the R-1 zoning district, which was the zoning in the 
neighborhood prior to the change to R-1A in 2001.   

 Consider a minimum parcel size for R-1A open space developments (like 15 or 20 acres) to encourage 
larger scale projects that would be less disruptive to existing large home sites, like on Bald Mountain 
Road, than smaller scale projects.  There was a concern that a small project on a five or 10 acre site 
with a road could be shoe-horned in between existing five-acre home sites and not be in character with 
the area.  It would be better that larger tracts be developed in a planned fashion via the density 
incentive to encourage land consolidation and road connections between the developments; which 
would result real opportunities to save open space. 

 Look at reducing open space requirement from 30% to 25%.  Move away from requiring centralized active, 
open space areas within condominiums like discussed in 2000/2001 and encourage more sidewalks and 
walking trails through the wetlands and open space.  Playgrounds on-site are not as important for these 
projects since they are geared mostly toward families without children and the fact that Hawkwoods 
Nature Center’s playground is nearby.  Based on past experience, the City should encourage more low 
maintenance passive type of recreation, like enjoying nature, so that project amenities do not become a 
burden for the homeowners associations to maintain. 

 
 



 

Excerpt 

CITY OF AUBURN HILLS 

PLANNING COMMISSION  

MINUTES 
September 18, 2014 

1. CALL TO ORDER:   Chairperson Ouellette called the meeting to order at 7:01 p.m. 

2. ROLL CALL: Present:  Beidoun, Hitchcock, Justice, Mendieta, Mitchell, Ouellette, Pierce, Shearer   

 Absent: None 

 Also Present:  Director of Community Development Cohen, City Manager Tanghe, Senior Director 
Adcock 

  Guests: 12 

    LOCATION:  City Council Chamber, 1827 N. Squirrel Road, Auburn Hills, MI  48326 

 

7. NEW BUSINESS  

7a. Authorize Commencement of the Master Land Use Plan Update 

Mr. Cohen explained the City has a very unique Master Plan. In 2002 the Plan included the stipulation of density for the 
residential zonings.  Over the last 15 years, the City has done numerous neighborhood studies.  He is proposing a special 
Planning Commission meeting to discuss the Master Plan and amending the Plan to include editorial amendments such as 
adding the West Auburn Road Planning Study and the updated Parks and Recreation Plan.  From there move full-force into 
the northeast corner neighborhood of the City.  Some major changes that need discussing will include the widening of 
Squirrel Road and the increased traffic, and the pressure of developers to build higher density residential projects in areas 
that the current Master Plan calls for low density.   

Mr. Cohen explained very few Planning Commissions are as active as this one and very few have won awards, and this 
Planning Commission has won two awards for Planning Excellence at the State conference over the past five years.  

Some of the projects tackled since the last Master Plan: River Walk Master Plan; West Auburn Road; electric vehicle project; 
Age Friendly Community; and smaller projects such as the Alberta Road curb cut resolution. 

Mr. Cohen suggested quickly reviewing all 14 sections and discuss the few recommended changes.  The biggest change 
will be in the northeast corner, and the Planning will likely take a year.   

Mr. Cohen stated Laura Ochs is being appointed by the Mayor to the Planning Commission, with Council affirmation at the 
September 22nd Council meeting.    

Laura Ochs introduced herself, noting she is pleased to be a Member of the Planning Commission and is looking forward 
to working with everyone. 

Mr. Ouellette stated the Planning Commission generally meets once a month throughout the year; however, sometimes 
there are special meetings called. 

Mr. Cohen confirmed there will be special meetings with the Master Plan update. 

Ms. Ochs questioned if she can, as a Planning Commissioner, participate in the decision making for her neighborhood. 

Mr. Cohen explained to Ms. Ochs there may be some difficult decisions she’ll be making, but attending the training available 
for Planning Commissioners will help. 

Ms. Ochs asked if Squirrel Road and her northeast City neighborhood will be rezoned industrial or something that she may 
not want to be part of. 

Mr. Cohen explained the vision for Squirrel Road may bring increased density in the area of the churches, similar to the 
zoning on the east side of Squirrel Road, such as attached units or condos.  There have been reported contamination issues 
with the Kensington Church site on Dutton Road, with some pressure to rezone to industrial land use, next to the RSC 
soccer fields. Staff is looking to encourage new investment in The Dutton Corporate Center, by recommending to the City 
Council and the Planning Commission a variety of industrial uses to be considered.    
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Moved by Pierce to authorize the Director of Community Development to commence the process of reviewing and 
potentially amending the City’s Master Land Use Plan by notifying neighboring municipalities, utilities, and other 
interested parties of the Planning Commission’s intent to plan. 
Seconded by Ms. Mitchell. 
VOTE: Yes:  Beidoun, Hitchcock, Justice, Mendieta, Mitchell, Ouellette, Pierce, Shearer  

No:  None         Motion Carried (8-0) 
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June 16, 2015 Meeting Agenda Item No. 7b 

To:  Chairperson Greg Ouellette and the Planning Commission  

From:  Steven J. Cohen, Director of Community Development 

Submitted:  June 9, 2015 

Subject:  Motion – Schedule Public Hearing to Amend the Zoning Ordinance Text / Accessory Building Definition 
 
INTRODUCTION 
In response to a recent code enforcement case, staff would like to offer a text amendment to the Zoning Ordinance which 
would clearly state the position of the City of Auburn Hills that it is not appropriate to locate metal shipping containers or 
other similar prefabricated items on residentially zoned properties due to their large size and unsightly appearance.   
 
It is a goal of the City Council to create an aesthetically pleasing community and to “preserve and enhance existing 
neighborhoods.”  It is also a goal of the City’s Master Land Use Plan that neighborhoods exhibit a “strong, clean, and 
attractive identity.”  A clear zoning provision that prohibits items from residential areas that have an industrial appearance 
or are unsightly aesthetically would further such goals. 
 
The code enforcement case referenced above involves a homeowner utilizing a large metal container, typically placed on 
tractor trailers or cargo ships, as an accessory building or “shed” to store materials in his rear yard.  Although the text 
amendment would not impact this legal proceeding, staff would like further clarification in the ordinance to address similar 
issues in the future. 

 
 
The potential change (red) would involve a revision to the definition of an “accessory building” in Article II. Definitions of 
the Zoning Ordinance to clarify the City’s intent.  The amendment has been reviewed by City Attorney Beckerleg. 
 

“Accessory Building:  A subordinate building, the use of which is clearly incidental to that of the main building or to 
the use of the land.  For purposes of clarification, shipping/cargo containers, railroad cars, converted mobile 
homes, bus bodies, vehicle bodies and similar prefabricated items and structures originally built for 
purposes other than the storage of goods and materials are not accessory buildings and are not accessory 
structures and are prohibited from being located on residential property and/or being utilized for storage on 
residential property unless specifically authorized in the Zoning Ordinance.” 

 
KEY ISSUE 
The intent of this text amendment is to address situations where structures “built for purposes other than the 
storage of goods” are utilized inappropriately on residential property as long-term storage (30 days or greater) or 
as permanent accessory buildings.  Please be advised that staff will continue to use reasonable discretion when 
addressing Portable On Demand Storage units called “PODS” or similar short-term rental containers.   
 
 
 

Example of metal container improperly located on residential property 
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The City of Auburn Hills has not had a problem with the abuse of PODS historically.  Typically, these containers are 
removed prior to being requested by Code Enforcement officers since they are primarily used during the moving process 
and cost between $100 and $200 per month, depending on size, to rent.  In particular, these containers are designed to 
be a convenient way to ship home contents to a storage facility or new home – not as a permanent storage solution for a 
homeowner.   
 
The City could choose to adopt a separate PODS ordinance addressing the time duration allowed (typically 30 days), time 
extensions permitted (up to 60 days), location that PODS can be placed on property (only on driveways, not in yards or on 
streets), and the requirement of an administrative permit.  In consultation with City Attorney Beckerleg, we do not believe 
such an ordinance is needed at this time.  In most cases, these containers are utilized for moving purposes.  If problems 
arise in the future, staff can bring an ordinance forward for consideration.  
 
The Building Official has allowed in the past, via his discretion, the use of PODS for periods longer than 30 days in the 
case of a home renovation related to an expected event or disaster such as a flood or fire.  In such circumstances, a 
temporary permit has been required with a defined removal date. 
 

 
 
RECOMMENDED ACTION 
Authorize staff to draft an amendment to the Zoning Ordinance and schedule a public hearing to review. 
 

Recommended Action: 
“Move to authorize the Director of Community Development to draft amendments to Article II. 

Definitions and schedule a public hearing to review the potential revision on July 21, 2015. 
 

Examples of smaller rental metal containers typically used for moving purposes 
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